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NOTICE TO THE READER. 



In venturing to address this Letter to Her Most 

Gracious Majesty, and laying it, at the same time, before 

the public, the author trusts that he will have credit 

for being actuated by a disinterested desire to promote 

the cause of truth and justice, and the public welfare. 

He is, indeed, impelled by no other motive whatever. 

Captain Douglas, equally with all persons concerned in the 

proceedings which have ended so disastrously for him. 

was a total stranger to the author, even in name, up to 

the month of March last^ when he was sunmioned, in his 

professional capacity, to Guernsey. From the moment 

of his quitting that island, early in April, no other relation 

has existed between that gentleman and himself, than such 

as springs up between two fellow-citizens, one of whom 

believes the other a victim of injustice. — This Letter, 

which is pubUshed solely of its author's own accord, and 

at his expense alone, appears not only to him, but to some 

of the most eminent lawyers in the kingdom, to whom it 

has been submitted for dispassionate examination, to 

disclose an almost unparalleled series of substantial errors, 

in the conduct of professedly legal proceedings : — errors 
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VI NOTICE TO THE READER. 

which have led to the ruin of a deeply-injured British 
OflBcer, whom the author believes to be altogether inno- 
cent of the supposed oflFences for which he has been 
ruthlessly driven with ignominy from Her Majest/s 
service. 

It is with extreme pain that the author has felt himself 
compelled thus publicly to question the administration of 
justice by lawfully-constituted authority. In doing so, 
however, with candour, and uniform respect and temper 
towards all concerned, and after having tried all other 
means in vain, he has considered himself, while discharg- 
ing an imperative duty, exercising, in d. free country, 
an Unquestionable right. He believes thid case to afford 
overwhelming ovid^ce that our system of military juris- 
prudence, which has long been the source of wide- 
spread and deeply-felt dksatisfaction, requires prompt, 
but considerate, revision. Some practical suggestions on 
this all-important subject, will be found in the ensuing 
pages, as the result of several years' experience, observa- 
tion, and reflection. 

Facts are here brought forward, well authenticated, 
which the Court-martial that cashiered Captain Douglas 
prohibited him from adducing in his defence, and which 
have been also in vain made the subject of Memorial to 
the authorities at the Horse-Guards ! Those facts are of 
a very painftd and startling character, and such as cannot 
fail to attract serious attention. It was absolutely im- 
possible to avoid introducing them, consistently with 
attaining the objects of public justice. 

The author has been sustained, during his labours, under 
a sense of peculiar anxiety and responsibility, by a sincere 
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and earnest desire to do what was right. He ventures to 
express a hope, that a just and generous public will not 
deem what has cost him several months' severe exertion, 
and some sacrifices, unworthy of a few hours' perusaL 

He is unfeignedly concerned for the honour of our 
jurisprudence, many of the leading principles of which 
appear to him to have been violated by the Proceedings 
reviewed in the ensuing pages. They contain, also, 
several topics which he felt it difficult to deal with calmly. 
His paramount object is to obtain, without giving just 
offence to any one. redress for a ruined gentleman, whose 
character and conduct the author conscientiously beUeves 
to have been lamentably misconceived, by those who had 
to judge of it. 

If such shaU happily be the opinion of Her Most 
Gracious Majesty, right will soon be done in this matter. 
The case, however, is very urgent. But whatever may be 

m 

the result, the author wiU endeavour to console himself, 
by echoing the saying of an illustrious Roman, — malle 
se uNUM civEM SBRVABE, qudm mille hostes occidere. 

Innbs Tbmplb, London, 

5th Jamutry, 1860. 
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TO 



THE QUEEN'S MOST EXCELLENT MAJESTY. 



Most Gracious Sovereign^ 

If your Majesty should inquire, with surprise, though 
I trust not with displeasure. Who is this, approaching my pre- 
sence unhidden? I dutifully answer, A free, fearless, but loyal 
Englishman, complaining of a great wrong done to a fellow- 
subject, under colour of law ; and a wrong which your Majesty, 
the supreme dispenser of justice to your subjects^ alone has 
power to redress. I believe that your Majesty, thus appealed to, 
would graciously reply, — Speak on, then, boldly and honestly, 
to Her who sits upon the throne of Alfred : who loves the people 
committed to her charge; and exacts not allegiance without 
affording protection. 

Only a great and pressing exigency coiQd have induced one 
of the humblest of your Majesty^s subjects to step forth from his 
obscurity, and thus publicly and directly address your Majesty, 
Even had he not known, however, the benignant and equitable 
temper of his Sovereign, a case like the present would have forced 
him to bring it forward : for the voice of justice is a sublime one, 
strengthening the feeblest and elevating the humblest, who 
hearing, endeavours to obey it. 

He who has thus ventured to beseech the ear of his Sovereign, 
believes, in his conscience, that the cause of justice in this coun- 
try has recently sustained, through a defective system of military 
jurisprudence, a calamitous defeat. 

An officer, an accomplished gentleman, of ancient . an^ 



honourable family, in the very flower of his age,* after having 
devoted thirteen years to the faithful and zealous service of your 
Majesty, in almost every quarter of your world-wide dominions, 
has been ignominiously expelled &om that service, branded as a 
LIAR. He stood on trial, before his brother officers, with as high 
vouchers to character, as coiQd have been presented, had it 
unfortunately been rendered necessary by such a casualty as 
has befallen him, by any one of themselves. He was, moreover, 
the eldest son of a general officer, who lately descended to his 
grave with honour, after half a century spent in the service of 
three of your Majesty's predecessors ; leaving behind him, as his 
eldest son, the unhappy gentleman to whose case I earnestly 
implore the attention of your Majesty. His venerable father 
sleeps calmly in the dust, from which he might start with 
horror, could he know of the blight which had fallen upon the 
Ancient name inscribed upon his tomb. He had left that name 
— ^the unsullied honour of his house — ^to be in like manner 
sustained by his son, his successor in your Majesty's service, 
and the head and representative of his family. That son is 
himself a father — the father of lovely children, and one of 
them, a son : but the mere sight of them is agony to him ; for 
they bear, alas I a now dishonoured name, and are the uncon- 
scious offspring of a ruined outcast. 

That gentleman, I believe to be at this moment one of the 
most deeply-injured men in your Majesty's dominions. He has 
been convicted of misconduct of which he is utterly incapable ; 
and I consider that conviction to be altogether contrary to 
law and justice, and to have proceeded upon an unconscious 
violation of cardinal and characteristic rules of British juris- 
prudence, essential to the safety, as well as the liberties 
of your Majesty's subjects. And what has thus happened 
to Captain Douglas, may happen to any other gentleman 
who is now, or may be hereafter, honoured by bearing the 
commission of your Majesty. — ^I think myself able to bring 
forward fects which are incontrovertible, and reasonings which 
appear, if I may be permitted to say it, conclusive, — ^and that 

* Captain Donglaa delivered his defence before the Court Martial which cashiered 
Mm, on hk Airtieth birth-day. 



not to myself alone^ but to others whose jodgment^ were it 
publicly pronounced, would be deemed entitled to the utmost 
deferaice-^to establish the innocence of one, upon whose 
brow nevertheless stands at this moment, and has stood for 
dght miserable months, the brand of *^ infamous and scandalous 
conduct ; ^' impressed upon it by a lawfully-constituted Court 
Martial, with the subsequent approval of your Majesty^s Com« 
mander-in-Chief of the Army, and his official adviser the late 
Judge Advocate General. I am persuaded, however, that this 
unfortunate gentleman^s conduct hasbeen, throughout, deplorably 
misconceived. He was condemned, after having been refused 
the unquestionable right of every accused person, — that of fully 
defending himself by all such legitimate evidence as he offered. 
To say this, in England, in the nineteenth century, and in the 
reign of your most gracious Majesty; and to be able, as I be« 
lieve myself, to prove it, is a matter of unfeigned concern to 
him who has thus presumed to approach your Majesty, anxious 
at once to obtain justice for the individual, and to efface a 
great blot from the judicial annals of your reign. — Isolated 
portions, only, of the conduct of the accused were presented 
to the notice of his judges, and unintentionally so put together, 
as to wear a false appearance of dishonour : and so they were 
judicially dealt with, in spite of his reiterated demand that 
THB WHOLE of that couduct should be considered together, 
by those authorised and professing to determine its true cha- 
ract^. Had this been done, I feel convinced that he would 
have been at this moment enjoying the happiness and the 
honour of serving your Majesty. He would have been spared 
the anguish of b^g publicly proclaimed guilty of scandalous 
and infamous c<mduet, either virtually, or in terms ; of condupt 
in any way unbecoming the character of an officer and a gentle- 
man! After a long and rigorous inquiry into all the facts 
of the case, prompted solely by a love of truth and justice, I 
am satisfied that he never for one moment contemplated the 
idea of acting meanly or dishonourably; but was influenced by 
prudent and innocent motives alone ; and amply justified, by 
the harassing exigencies of his position, in adopting a sternly 
guarded line of condaot, whkh his judges mistook for gross mis- 
behaviour, and in their sentence^ twigs emphatically stigmatised 
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as ''unbecoming the character of an officer and a gentleman/' 
The sight of a British officer^ — of a gentleman who has devoted 
the best years of his life to.the service of his Queen and country, 
— thus dealt with, is insupportable to one convinced of his inno- 
cence: and who deems himself exercising an unquestionable 
right, and discharging an imperative duty, as a loyal subject and 
an honest citizen, in endeavouring to seek redress for that which 
he regards as a grievous oppression and injustice. If the 
facts here brought forward cannot be disproved, nor the reason- 
ings refuted, what can follow, in England, — ^in a free country 
blessed with an enlightened Sovereign, — but prompt and ample 
reparation, as far indeed as it can be effectual in the case of one 
whose honour has beeu once stabbed to the heart, and lies 
bleeding before the eye of him who would now point your Ma- 
jesty's attention to the afflicting spectacle ! 

I have stated, as a reason for thus venturing to approach 
your Majesty, that I bring forward a wrong which your 
Majesty alone can redress. It is a fundamental and noble 
maxim of our jurisprudence, that there is no wrong without a 
remedy : Ubijus, ibi remedium. In the language of our great 
Lord Holt,i' '' If a man have a right, the Court have a means to 
vindicate and maintain it. Indeed it is a vain thing to imagine 
a right without a remedy; for want of right, and want of 
remedy, are reciprocal.'' In the present case, the blighting sen- 
tence passed upon Captain Douglas, cannot be reviewed in any 
court of law. It was • solemnly decided in your Majesty's 
Court of Queen's Bench f on a late occasion, that it had no 
power to issue a prohibition to restrain the execution of the 
sentence of a Court Martial, after that sentence had been 
ratified by the king, and carried into execution. And yet, 
in the existing state of the law, the unfortunate accused has no 
means of knowing the sentence which has crushed him, until it 
has been so ratified, carried into execution, and thus declared 
THEREFOBB irrevocable I And that sentence, too, pronounced 
by a court of law, bound to proceed according to the law of the 
land: which law it may have violated in every particular! 

* AMy T. Wkiie, 2 Lord Raymond, 958. See Broom's Legal Maxims, pp. 146, 
et leq. t In the matter of Poe, 5 Bam. Sl Adol. p. 681. 



Therefore is it necessary to implore^ in this case^ the gracious 
interposition of your Majesty, to command that if a wrong 
haye been committed^ right may be done. Your Majesty may^ 
of your mere Royal will and pleasure, remove any officer from 
your service, or restore him to it ; and presumptuously disloyal 
would he be, who besought your Majesty thus to exercise your 
prerogative, in favour of one whom he did not believe worthy to 
bear arms in your Majesty's service. All that I venture to 
supplicate of your Majesty is, to command the case of George 
Douglas, late Captain of the 16th Regiment, to be further 
enquired into, in any way that your Majesty may be pleased 
to appoint, and by any persons capable of forming an opinion 
on matters of judicial investigation. There are precedents 
in the time of your Majesty's predecessors, for referring such 
a case as the present, to the judges. Two of them are recorded 
in glowing language by the late Lord Erskine. In one, a 
sentence of death was annulled by King George the Third 
and the prisoner discharged, because the judges, to whom his 
Majesty, " with his usual humanity and enlightened attention 
to the demands of justice,'' had referred the case, declared the sen- 
tence to have been illegal, becatise of the rejection of legal evidence. 
" Neither in this case," his lordship adds, " nor in any similar 
one, could there have been an appeal to any of the courts of 
justice. It belongs to the King alone to abrogate or confirm 
the sentences of Courts Martial ; but the judgment of his late 
Majesty, so remarkable during his long reign for his faithful 
and enlightened administration of justice, ought to be received 
as a precedent hereafter." In that case the Court had com- 
mitted the all but fatal error, under the advice of the Judge 
Advocate.* There are also precedents in favour of a reference 
of such cases to the Privy Council, and bne, under remarkable 
circumstances. If indeed there were none such as the latter, and 
any vain doubts should have been entertained as to the propriety 
of such an exercise of the Royal authority, there is no pretence for 
alleging them now, after a recent interposition of the Legislature. 
By virtue of an Act passed in the reign of his late Majesty King 

* See the Letter of Lord Erskine prefixed to James's Collection of Sentences of 
Courts Martial ; and also his Lordship's argument in the case of Bex v. SuMU^ 
1 £ast, 313, where he mentions a second similar case. 



WilKam the Fourth^ entitled " An Act for the better Adminis- 
traticMi of Justice in His Majesty's Privy Council/'* provisions 
were made, which give to your Majesty, in council, power and 
jurisdiction to refer to the Judicial Committee of the Privy 
Council, for hearing or consideration, ant such hatters what* 
SOEVER, AS YOUR Majesty MAY THINK PIT: and such Com- 
mittee shall thereupon hear or consider the same, and advise your 
Majesty thereon, making a report or recommendation to your 
Majesty in council, for your Majesty's dedsion thereon, as 
heretbfore.t Thus can be satisfactorily solved any doubts which 
may at any time arise in your Majesty's mind, relating to 
alleged defects in the administration of justice : your advisers, 
in such case, constituting an august tribunal, the menibers of 
wliich are profoundly versed in the laws of the land, and con- 
summately skilled in the conduct of every species of judicial 
investigation. This statute was a wise and noble act of the 
Legislature; its object being to enable the Sovereign to have 
all manner of injustice, beyond the reach of either the ordinary 
or extraordinary tribunals, promptly and effectually remedied. 
It is in full conformity with the spirit of Magna Charta; on 
certain expressions of which, our great master. Lord Coke, thus 
comments, in language which, as it will charm the ear of your 
Majesty, so it stirs the spirit of him who utters them in your 
Majesty's presence : — 

'' Therefore every subject of this Realme, for injury done to 
him in goods, in lands, or in person, by any other subject, be he 
Ecdesiasticall, or TemporaU, Free or Bond, Man or Woman, Old 
or Young, or be he outlawed, exoommunicated, or any other 
WITHOUT exception, may take his remedy by the course of the 
Law, and have justice and right for the injury done to him, 
freely without sale, fiilly without any deniall, and speedily 
without delay. And it hereby appeareth that justice hath 
three qualities,-->Freedom, Fulness, and Swiftness ; and then it 
is both justice and right. . . . The law is the surest sanctuary 
that a man can take, and the strongest fortress to protect the 
weakest of all. Bight, signifieth law. ... It is called right, 
because it is the best birthright the subject hath ; for thereby 

• SUt. 3 & 4 Will 4, c. 41. f Sects. I, 3, 4. 



his gooda, lauds^ wife, children^-^his body, life, honoi7b, and 
£8TiMAi:ioN, are protected firom. injury, and wrong/^ * 

No officer, or soldier, forfeits this glorious V birthbioht,'' <m 
entering into your Majesty^s military or naval service. It is, 
on the contrary, sedulously taught him, that as the lav of the 
land is the supreme guide of his conduct, so is it at all times 
his all-powerful protector. Thus spoke, in his place in the 
House of Lords, Lord Chancellor Hardwicke^ noted for his 
strong support of authority. ^' I hope it will be allowed, that 
our soldiers are our fellow citizens. They dO not cease to be so 
by putting on a red coat, and carrying a musket.^^f It is con* 
spicuouisly recited, at the commencement of each year's Mutiny 
Act, in the language of the Petition of Bight, that '^ no man can 
be forejudged of lifb or limb, or subjected, in time of peace, to 
any kind of punishment within this realm, by martial law, or in 
any other manner, than by judgment of his peers, and accordifig 
to the known and established laws of the realmJ'X The Act then 
empowers your Majesty to frame Articles of War, specifying their 
objects to be, the securing observance of exact discipline, and a 
more speedy and exemplary punishment than the usual forms 
of law allow, in the cases of soldiers mutinying, stirring up 
sedition, or deserting ; with a proviso, that " no person within 
the United Kingdom, or the British isles, shall, by such Articles 
of War, be subject, with reference to any crimes made punish* 
able by that Act, to be punished in any manner which shall not 
accord with the provisions of that Act.'' It was said by Lord 
Loughborough ,Chief Justice of the Common Fleas, in delivering 
the judgment of the Court, in the celebrated case of Grant against 
Sir Charles Gould,§ — " even by that extensive power granted 
by the Legislature to his Majesty, to make Articles of War, 
these articles are to be for the better government of his forces, 
and can extend no farther than they are thought necessary for 
the regularity and due discipline of the army.'' Courts Martial 
are called into existence by the Mutiny Act, and created for 
the trial of specified offences, committed by persons thereby sub- 

* Lord Coke's 2nd Institute, pp. 55, 56. 
t 9 Pari. Hist 1294. Lord Campbell's Chancellors, t. 37. Piendergast's Law 
Relating to Officers in the Army, p. 13. 
X Stat. 1 1 & 12 Vict e. U, B. 1. $ 2 Hen. Bh^kstone, p. 101. 
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jected to military juriBdiction. These Courts are^ to all intents 
and purposes^ courts of law : are not to be impelled by the 
imaginary dictates of ''honour/' but bound to proceed accord- 
ing to the established rules of British jurisprudence — of the 
ordinary law of the land^ — except where the Mutiny Act 
shall have otherwise expressly ordered. This is a proposition 
depending upon elementary principles^ recognised as such by 
all acquainted with our laws and constitution. If military 
authority for such an assertion could be supposed desirable^ 
that of his Grace the Duke of Wellington^ your Majest/s illus- 
trious Commander-in-Chief^ may be vouched^ as will be here- 
after fully shown. His Grace has said, on more than one 
ofScial occasion, that — '' The proceedings of Courts Martial are 
conducted on the principles of the Civil Law Courts/' — " are 
founded on, in a great meamre, and analogous to, the proceedings 
of the OTHER courts of law" Nor should it be otherwise. A 
Court Martial, professedly trying a prisoner according to the law 
of the land, but really violating that law, whether intentionally 
or unintentionally, for the pernicious consequences are the same 
in either case, cannot be tolerated in this country. 

As the Mutiny Act wisely lays down no particular rules 
of evidence to be observed by Courts Martial, they are bound 
to adopt those prescribed by the ordinary law of the land. 
Our rules of evidence are the safeguards of every subject 
of your Majesty, high and low, rich and poor, young and 
old. Were those rules to be disregarded, anybody might, at 
any time, be found guilty of anything. They ought, of all 
others, to be kept inviolate ; for the whole administration of 
justice depends upon them. They are, as I have this day 
seen observed with force and eloquence,* the result of the 
collective wisdom of generations, and founded on principles of 
immutable equity. The object of every trial is not only to 
ascertain the guilt or innocence of a particular prisoner, but to 
perpetuate the general administration of the law in such purity, 
as shall give the same guarantee for justice under all con- 
tingencies whatever. The reception or non-reception of evi- 
dence is regulated, not by unmeaning precedents, but by con- 

• TiM << Times;' 25th October, 1849. 



siderations, carefully based on the conditions of evidence in 
general^ and the liabilities to which it is exposed^ of error or 
falsehood. What is sought^ is no less the determination of a 
particular case^ than the settlement of a rule which shall offer 
the best security for truth in all cases to come. It concerns the 
safety of all citizens alike^ that legal guilt should be made the 
sole condition of legal punishment; for legal guilty rightly 
understood^ is nothing but moral guilt ascertained according to 
those rules of trial, which experience and reflection have com- 
bined to suggest, for the security of the state at large. * Nor, as 
the late Lord Tenterden observed, on the occasion of a trial for 
high treason,* *' is there any difference as to the rules of evi- 
dence, between criminal and civil cases. What may be received 
in the one case, may be received in the other; and what is 
rejected in the one, ought to be rgected in the other .*' The 
object of both is, to elicit truth, with whatever view the enquiry 
is instituted. It would not, however, be becoming, before your 
Majesty, to dweU upon these fundamental principles of our 
law. They have, nevertheless, been lost sight of, and with a 
disastrous effect, by the military authorities conducting, and 
supporting the validity of, the proceedings about to be 
brought before your Majesty. Those proceedings I under- 
take to show, were wrong from beginning to end : wrong in 
substance, wrong in form ; wrong in fact, wrong in law ; wrong 
in the conduct of the enquiry ; wrong in the finding; wrong in 
the sentence ; wrong in carrying it into effect ; wrong in the 
recording of the proceedings; wrong in the confirmation of 
them before being submitted for your Majesty's approval; 
wrong in the rejection of an appeal from that confirmation : 
wrong, in fact, in everything, but intention. To this last impu- 
tation, it would be not only wholly unjustifiable, but absurd, to 
suppose any one, responsible for these proceedings, in any stage 
of them, for one instant liable. Those who ordered them to be 
instituted, could have had but one object in view, — ^to consult 
the interests of your Majesty, and of the public service ; and 
those who conducted them, could be influenced by no other motive 
than a desire to discharge, faithfully, a sworn and painful duty. 

• BexY. Waiion, 2 Starkie, N. P. C. 155. 
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They did so^ according to the best of their ability^ and with a 
patience^ impartiality^ coartesy^ and dignity^ that were exemplary. 
The President of the Courts I believe to have been a gentleman 
of recognised ability^ and military knowledge and experience. 
The Deputy Judge-Advocate> who had been required to dis- 
charge at once the anomalous and utterly inconsistent duties of 
prosecutor, and official adviser of tlue Court y was an officer, it is 
superfluous to state, of high personal character, whose conduct 
was distinguished throughout by zeal, urbanity, and a con- 
spicuous anxiety to do justice ; caring nothing for any amount 
of labour which might be cast upon him, and never, that I can 
recollect, failing to comply promptly, and in a most courteous 
spirit, with every request of the prisoner. As, however, military 
men may be occasionally set upon a military duty where no 
skill or daring can ensure success ; so, I venture humbly but 
confidently to express an opinion, after many months' anxious 
and impartial consideration of the subject, that these gentlemen 
found themselves set upon a duty, to the discharge of which 
they were not equal. It would, indeed, seem as unreasonable to 
expect fifteen military officers capable of conducting satirfactorily 
a purely judicial investigation, dependent, in every stage, on the 
application of principles of a jurisprudence with which they 
cannot have become acquainted, as to imagine the fifteen 
judges of your Majesty's Superi(»r Common Law Courts at 
Westminster, competent to form a correct opinion concerning 
critical military operations^ dependent upon pure strategical 
science. 

The question before the Court Martial assembled to try 
Captain Douglas, was one specially requiring judicial qualifica- 
tions, in order to decide it satisfactorily. It was professedly 
one of conduct, or behaviour, depending entirely on motives 
and intentions. It was, in short, a criminal enquiry, to deter^ 
mine whether the conduct of Captain Douglas, on particular 
occasions, had been guilty or innocent, honourable or dis- 
honourable, justifiable or unjustifiable, excusable or inexcusable* 

It is a fixed principle of our criminal jurisprudence, that an 
act itself will not make a man guilty, unless his intention were 
so, in doing that act : Actus non facit reum, nisi mens sit rea. 
The late Lord Kenyon thus judicially enunciated this prin- 
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dple : ^ — ^* It is a fixed prindple of natural justioe, and of our 
law, that the intent and the act must concnr, to oonstitnte 
crime/' The question in such cases is^ therefore^ necessarily 
this — ^With vhat object or intentaon the aecnsed did a pavticnlar 
act^ or series of acts^ or pursned a particular line of conduct. 
To determine this question, all the cireumstances in which he 
was placed^ must necessarily be taken into careful consideration, 
or the most dangerous and irreparable errors maybe committed 
under the name o{ justice. Such an enquiry is c^en of a 
delicate and critical character; for who can dive into the heart 
and mind of another, and pronounce positivdy on the feelings 
and thoughts, the motives, and intentions, by which he is influ- 
enced? ^'We have in our laws/' it was once said by high 
authority in the House of Lords, " no such thing as a crime by 
implication, uor can a malicious intention ever be proved by wit* 
nesses. Facts only are admitted to be proved, and firom those 
facts the judge and jury must determine with what intention they 
were committed ; but no judge or jury can ever by our laws 
suppose, much less determine, that an action, in itself innocent 
or indifferent; was attended with a malicious and criminal 
intention.'' t In snch an enquiry, a number of circumstances 
may appear, which at first sight, especially to an ui^)racti8ed 
eye, appear to tend all in one direction^ namely, towards guilfc ; 
and yet a volant and experienced judge may in a moment 
detect the fiatal fallacy of such a conclusion, — may perceive some 
one fact which gives a totally different character to all the others, 
and unerringly indicates the distinction between guilt and 
innocence. 

The Court Martial which tried Captain Douglas, solemnly, and 
in effect, though not in terms, pronounced his conduct to have 
been scandalous and infamous, and such, therefore, as compelled 
them to sentence him to be cashiered. If his guilt, in their 
opinion, fell short of this heinous character, th^ sentence 
cannot be supported, and is clearly illegaL It is true that 
those who are responsible for the framing of the charges, did not 
think proper to adopt the words " infamous and scandalous"~con- 

• Fowler v. Paget, 7 Term Rep. 514. 
t Hallam's Constii Hist.^ vol. iii. p. 385, 2nd ed. 
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duct^ but contented themselyes with using the less startling words 
*^ unbecoming the character of an officer and a gentleman/' which 
Kre, however, only an indiyisible portion of the 80th Article of 
War,* on which the charge was founded. It is impossible to 
believe that this was done with any sinister object, since those 
concerned in preparing the charge, are men of honour; but the 
omission of them from a charge professedly founded on the 
Article in which they so conspicuously occur, may have seriously 
misled the members of the Court Martial, and wrought a 
terrible injustice to the prisoner. I shall, however, venture 
hereafter to offer several observations on this subject, tending 
to affect the entire validity of the proceedings; and in the 
mean time proceed on the assumption that the charge against 
Captain Douglas was virtually, and was declared to be, 
one of '' SCANDALOUS AND iNFAMous'^ couduct. Thosc who 
uphold these proceedings, must contend that this fearful charge 
was established, and by proof cogent and irresistible. I under- 
take to disprove that proposition ; and to show that, even as the 
case at present stands, and upon such evidence as the Court 
permitted to be adduced before it, every instance of the charge 
is not merely unproved, but stands c^wproved I I undertake 
also to go very much further, and to demonstrate that had 
the Court received the legitimate evidence which Captain 
Douglas tendered, and which they repeatedly rejected, it must 
have led to an honourable acquittal on every instance of the 
charge. By the course which the Court appear to have felt 
themselves bound to adopt, they unconsciously blindfolded 
themselves, and disabled themselves from taking any but a 
partial and imperfect view of the conduct into which they had 
been ordered to enquire. They were offered many opportunities 
of retracing their steps, but in vain ; believing that they were 
only rejecting irrelevant evidence, and affording legal protection 
to a chief witness for the prosecution, whom they refused 
to tdlow the prisoner effectually to cross-examine. I shall 
venture to submit to your Majesty, in the ensuing pages, that 
CaptainDouglas has been condemned, under these circumstances, 

• " Any officer who shall behare in a Bcandalona and infamous manner, unbecoming 
the character of an officer and a gentleman ; — shall, on conviction thereof before a 
Ofeneral Court Martial, be CASHIERED." 
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virtually unheard. The Court which tried him was sworn /'to 
try and determine according to the evidence.''*^ It was there* 
fore incumbent on them to receive all legitimate evidence 
tendered on either side^ and reject that which was illegitimate. 
I shall endeavour to show that they erred in both these respects ; 
and from such evidence as was before them^ drew unjustifiable 
conclusions^ at variance with the true merits of the case. To 
those substantial merits alone^ as to a question of truth and 
justice^ I shall confine myself; discarding all mere technical 
objections as^ in such an inquiry^ unworthy of notice. I would 
respectiully adopt the language of Lord Kenyon on an analogous 
occasion : that " no formal objections can be attended to^ if the 
substance of the matter^ or the corpus delicti, sufSciently appear/,' 
to enable your Majesty " to get at the truth and justice of the 
case.'' t 

The finding and sentence of the Court Martial which tried 
Captain Douglas^ his Grace the Commander-in-Chief was 
advised to approve^ before submitting them for the decision 
of your Majesty. His Grace acted upon this advice^ as I pre- 
sume he felt himself bound to do. It had been tendered to him 
by the right honourable gentleman^ Mr. Hayter, who was thega 
your Majesty's Judge-Marshal and Advocate-General for the 
Army^ but who shortly afterwards ceased to fill that high and 
responsible ofSce. It is^ in fact^ therefore^ the judgment of 
that gentleman^ and not of his Grace the Duke of Wellington^ 
that I purpose now respectfully to call in question. Had the 
latter been the case, the boldest might have shrunk from the 
task of encountering, even posdibly on a matter of law alone, so 
great a personage, illustrious alike as a warrior and a statesman^ 
who enjoys your Majesty's perfect confidence; whose name sheds 
unfading splendour over the reigns of four sovereigns; and 
towards whom all his fellow-subjects cherish feelings of admira- 
tion for his achievements, and reverence for his virtues. Even 
this great man, however, is not exempt from the lot of humanity 
— liability to error ; and may have been unconsciously acting 
upon unsound advice. His Grace, in rejecting the appeal of 

* '* Yon shall well and trnly try and detenmne, according to the evidence in the 
matter now before yon, so help you God I " Stat. 11 & 12 Vict c. 37. Schedule. 

f JUxr, Suddit, 1 East, 314. 
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Mr. Douglas^ foanded his judgment^ in terms^ explicitly and ex- 
clnsively^ upon the opinion of the late Judge- Advocate General, 
offered before your Majesty's pleasure had been taken on these 
proceedings I By no exercise of my understanding, however^haye I 
been able to comprehend the process which led that right honour- 
able gentleman either to approve of those proceedings in the first 
inBtanee, even as appearing on the Deputy Judge- Advocate's 
official record, or to adhere to that approval, after a Memorial, 
setting forth in detail all the main objections to those proceedings, 
had been sent in to the Commander-in-Chief, who of course 
referred it to that right honourable gentleman; and, acting 
again upon his advice, declined to recommend a reconsidera- 
tion of this lamentable case. And here occurs a grievance 
which I humbly hope the Legislature will promptly interfere to 
remedy. Neither the unfortunate gentleman concerned, nor 
any one interested on his behalf, has even up to this moment 
had any intimation of the grounds, whether of law or fact, on 
which the late Judge-Advocate G-eneral has proceeded, in con- 
firming the disastrous finding and sentence of the Court, and 
over-ruling the appeal from such confirmation. Nor, as the law 
now stands, can such information be obtained I Nor did Mr. 
Douglas receive an official copy of the Deputy Judge- Advocate's 
record of the proceedings of the Court Martial, till five months 
after its cruishing sentence had been pronounced. On that record 
the late Judge* Advocate General, and His Grace theCommander- 
in*Chief, have proceeded throughout. Yet, on examining it, 
certain accidental omissions have been discovered, of a most 
serious description, which may have' fataUy prejudiced the inte- 
rests of the accused, and which he had no opportunity of disco- 
vering until after the expiration of the long interval of thbbe 
MONTHS, at present prescribed by the Mutiny Act,* — a grievous 
and most unreasonable prohibition, calculated to render injus- 
tice irremediable, as I shall attempt, in due time, to demonstrate. 
In venturing, with all due deference to the late Judge^ 
Advocate General, to question the correctness of the conclusuHi 
at which he must have arrived^ concerning the propriety of these 
proceedings, I am somewhat consoled by reflecting upon the 

* Stat 11 &12 Vict. c. 1],B. 17. 
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confirmation which my own views have received, by those far 
more competent than myself to form an opinion ; and also upon 
the candour for which every one connected with the adminisl3*a- 
tion of justice, must be given credit, and to which I cannot doubt 
that the right honourable gentleman in question is entitled. 
I cannot refrain, moreover, from suggesting that, previous to his 
retiring, some years ago, from the bar, he practised, not, as is 
the case with your Majesty's present Judge-Advocate General, 
and Deputy Judge- Advocate General, in the common law 
courts, but in those of equity; which are concerned with 
questions relating to property only, and have to deal, not 
with vivd voce, but written evidence. The difference between 
these two departments of the profession is great, and produces 
a corresponding one, in the habits and capabilities of their 
respective practitioners. The course of proceedure adopted 
by Courts Martial, is, or ought to be, that of the common law 
courts, civil and criminal ; and those who conduct and record the 
proceedings of Courts Martial, have to deal with rules of evidence 
applicable to the oral examination of witnesses. In our common 
law courts, the trial takes place before judges of practised saga- 
city, and who are necessarily exercised daily, I should say hourly, 
in such matters. It is their province to decide the questions 
continually arising as to the admission or rejection of evidence, 
and, — a critical and responsible task — ^to direct juries on all such 
points of law arising on the evidence, as are necessary (or their 
guidance in appreciating its legal effect, and drawing the correct 
conclusion in their verdict. A gentleman who has not been thus 
trained, — who has not been brought up at the feet of OamaUely — 
may be regarded as less likely than one who has, to deal satis^ 
factorily with such a record of criminal proceedings, as is the 
result of every Court Martial. If I had not been fwr nearly 
as many years actively engaged in the oommoa law branch of 
the profession, as the late Judge-Advocate General practised, 
and with success, in the equity department, I should perhaps 
never have presumed to call in question the validity of these 
proceedings, even though they have ended in the utter ruin of a 
British o£Scer. When, however, after giving them the best con- 
sideration of which I am capable, they appear to me altogether 
at variance with the genius and spirit of our jiuisprudence, I 
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hear a Toice telling me constantly, that the very stones would cry 
out against me, were I to hold my peace. I am single-minded in 
this matter. No sordid or sinister motives impel me thus to 
come forward. — I ceased to be the advocate of Captain Douglas, 
upon quitting Guernsey on Friday, the 13th of April last. There 
has since existed no other right or duty between that ruined 
gentleman and myself, than that between two fellow-subjects, one 
of whom is persuaded that the other is suffering gross injustice. 
Believing it essential to the interests of justice, that facts 
should be now brought forward, which the Court Martial deemed 
itself justified in rejecting, I shall proceed to submit them, in all 
humility, to the consideration of your Majesty ; together with 
others which, after long and careful investigation, I have ascer- 
tained to be such, and provable on oath. Some of these are of 
a painful and startling character, and so closely connected with 
others which were submitted to the Court Martial, as to render it 
impossible and unjust to overlook them, in an enquiry into the 
motives, intentions, and conduct of the accused, at the time to 
which the attention of the Court was directed. Whether that 
conduct, with the new light about to be thrown upon it, deserved 
to be branded as '' scandalous and infamous, unbecoming the cha- 
racter of an ofiicer and a gentleman,^' — or to be, on the contrary, 
pronounced justifiable, prudent, and honourable; and whether the 
treatment of Captain Douglas has been such as ought to have 
been adopted towards a British officer, I most humbly leave 
to your Majesty to determine. I make imputations, in respect 
of the facts which follow, upon no one ; I presume neither to 
accuse, nor suggest the accusation of, any one; but I bring 
forward facts, and such only as I verily believe ought to be 
known, in order to afford the true key to the conduct of Captain 
Douglas, up to the moment of his being ordered to stand his 
trial by Court Martial. 



Mr. George Douglas, late Captain of the 16th Regiment, is 
the eldest son of the late Major-General Sir William Douglas, 
K.C.H., who was a lineal descendant of the ancient and noble 
house of Douglas, and inherited a patrimony in the south of 
Scotland, which had passed in unbroken descent from father to 



17 

son, for upwards of four centuries, till it vested in fais unfor- 
tunate son. The General died in the year 1834, uniTersally 
respected. Both his brothers died in the service, and all his 
sons either are, or have been, in that of your Majesty. He was 
a man of refined and accomplished mind, and distinguished by 
a chivalrous sense of honour, befitting as well his ancient lineage, 
as the profession of arms, to which his family have had an heredi- 
tary devotion. 

Mr. Douglas entered the army in the year 1836 ; and, during 
the ensuing thirteen years, served in India, Canada, and the 
West Indies. He had been promoted into every regiment to 
which he belonged, with the exception of the last — the 16th ; 
into which he had exchanged in May, 1848, being anxious, from 
the state of his health, to avoid being sent on duty to the deadly 
West Coast of Africa. The head-quarters of the 16th were then 
at Corfu; and in July following. Captain Douglas joined the 
dep6t at Guernsey. 

In what estimation he was then held, as an officer and a 
gentleman, by those well qualified to judge, and who had had 
ample opportunities of observing his conduct through life, will 
appear from the following decisive testimonials, laid before the 
Court Martial : — 

Lieut.-General Sir William MacBean, K.C.B., said, 

** Having had various opportunities of forming my judgment 
of Captain George Douglases conduct as a gentleman, I ever 
considered it to be strictly that of a man of honour and 
integrity, free from all stigma, or anything in the way of 
blemish or reproach.^^ 

Sir James MacGrigor, Bart , Director-General of the Army 
Medical Department, 

^^I have known Captain Douglas from his childhood, and 
during all the period of my acquaintance with him, I have ever 
considered his character strictly honourable and correct, and 
firmly believe him to be incapable of any act which would be 
derogatory to the character of an officer and a gentleman.'^ 

Lieut.-Colonel Spence, commanding the 31st Begt., 

*' During the time you were in the 81st Begt., your conduct 
was strictly honourable, and I cannot believe you to be capable 
of doing a dishonourable action.^' 



18 

Major J. De Boi^h^ 93rd Begt.^ 

^' I certify to the gentlemanlike conduct of Captain George 
Douglas^ during six years and a half in the 93rd Regt/^ 

Major B. Carmichael Smithy 36th Begt.^ 

" It has, indeed, been with extreme regret that I have heard 
of your present most painful position : for, let the result be 
what it may, it cannot be otherwise than most distressing to 
one so sensitive to all that is high minded and honourable, to be 
in such a situation. If the charge against you is for untruth, 
an acquaintance of about six years, when serving with you in 
the 93rd Highlanders, renders it quite impossible for me to 
believe otherwise than that there must be some very great mis- 
apprehension of the real state of the case/^ 

I believe that, had Captain Douglas felt so disposed, and bad 
had time sufficient for the purpose, he could have easily trebled 
or quadrupled the number of such testimonials, and from some 
of the most distinguished officers in your Majesty's service, 
One of his latter commanding officers, Lieut.-Colonel Cobbe, 
End West India Begt., attended the Court, and deposed a^ 
follows J— 

^' Q, What is your opinion of me as an officer? 

"A. I considered Captain Douglas a good and efficient 
officer, thoaroughly acquainted with his duties, either on parade 
or in barracks. 

" Q. What is your opinion of me as a gentleman 7 

^' A, I never for a moment heard Captain Douglas's conduct 
as a gentleman questioned, until the present proceedings, 

'^ Q. What is your opinion of me as a man of veracity f 

^'A. I considw that question to be answered in the last. 

'' Q. Do you believe me capable of telling a falsehood, or of 
fraudulent or evasive conduct? 

"A. I cannot believe it possible.*' 

Such was the gentleman who, on Wednesday, the 28th 
March, 1849, stood before a General Court Martial assembled 
at Guernsey, to meet a charge preferred against him of " con- 
duct unbecoming the character of an officer and a gentleman." 
I have ventured to place these testimonials here, because they 
serve but to fortify the presumption of innocence on which he 
stood, — and on which, in this country, every accused person 
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stands before his accusers and his judges^ — ^as on a rock^ from 
which he cannot be difilodged but by clear and satisfactory 
proof of guilt. It is of vital consequence to the administration 
of justice^ that this principle of presumed innocence should be 
substantially and heartily kept in view, and acted upon, by 
those required to decide upon the guilt of another. This 
principle, too, may be recognised in terms, without a proper 
sense of its momentons significance. It, alone, can guard 
against false first impressions, prepossessions, and prejudices. 
The mere fact of a person having been deliberaitely ordered to 
stand a trial for any offenee, is apt, in the case of inexperienced 
judges and jurymen, to engender a suspicion of gnilt-^that 
there must have been just cause for the imputation. The 
moment that such a deadly persuasion has taken hold of the 
mind, it incapacitates from judicial action; and the accused may 
regard himself as sacrificed to the incompetency of his judges. 
All this is implied in the solemn and weighty words of the oath 
taken, to '^ try and determine according to the evidence,^* 

Late in October, 1848, Captain Douglas was ordered with his 
company, on detachment, to Aldemey. The chief object of 
sending so considerable a military force to that small island, wais 
to aid the civil power in preserving the peace, in case of any riot 
or outbreak among the numerous labourers engaged th^e on 
the public works. Captain Douglas, when he went to Aldemey, 
was not in good health, but suffering from the effects of a 
severe attack of yellow fever in the West Indies. He took 
with him Mrs. Douglas and his two children. The former was 
so great an invalid that she never quitted the house after 
entering it, till she returned to Guernsey, on her husband being 
unexpectedly placed in arrest and ordered thither, under cir- 
cumstances to which I shall beg leave to solicit your Majesty^s 
attention. His being sent thus to a bleak avid desolate spot 
like Aldemey, for the winter, occarioned him no little disap- 
pointment, having regard to the object with which he had 
exchanged into the 16th Regiment, and especially to the serious 
illness under which Mrs. Douglas was suffering. Hisionly 
subaltern at Aldemey was Ensign Parker, whose quarters were 
at a barrack called '^ Corblets,^' the other, at which Captain 

Douglas resided, being calfed " Longy,^^ and the two were at 

a2 
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opposite ends of an extensive common. — I trust that I may be for- 
given for here presuming to express an opinion that Mr. Douglas 
is a gentleman of great talent, and superior accomplishments. 
He was devoted to the service, and delighted in its duties. 
While discharging his own with exemplary exactitude, he 
was strict in requiring others to do the same. I am sure that 
your Majesty would approve of every one who bears your 
commission, seeing your regulations at all times punctually 
observed; and this was the military character borne by Captain 
Douglas in the service. In manner he is reserved, and in 
speech deliberate and guarded : this latter being a peculiarity 
which attracted my notice during my first interview, and I have 
ever since considered it as strongly characteristic of the man. 

Shortly previous to Captain Douglas being settled in his new 
quarters, Lieut.-Colonel William Abraham Le Mesurier, a 
native, I believe, of one of the Channel islands, was. appointed 
Town-Major of Alderney, having just before been promoted 
Lieut.-Colonel, after a period of upwards of twenty years, spent 
in honourable retirement on half-pay as a Captain. He took 
up his residence in the town of Alderney, which was about two 
miles distant from the barracks where Captain Douglas resided. 
These gentlemen were at that time strangers to each other, 
having met only once before, casually, for a moment, at a public 
entertainment. That two officers so differently situated in 
respect of age, and familiarity with the exUting routine of the 
service, should take different views of military duty, particularly 
with respect to the nature and extent of their respective com- 
mands, is not surprising. The newly appointed Town-Major 
would appear to have formed a somewhat indistinct idea of the 
nature of his office and position. This is evident from several 
existing official documents, in his own handwriting, addressed 
to Captain Douglas. In one, or even two of them, Lieut.- 
Colonel Le Mesurier spoke of himself as the '^Lieutenant- 
Governor*' of Alderney, a title belonging to Major-Oeneral Bell 
only. In another he subscribed himself " William Le Mesurier, 
F. M. Commanding in Chief,*' by which was probably signified 
'' Fort-Major, Commanding in Chief,'* but even the title ^'Fort- 
Major" was incorrect, as there was no fort at Alderney ; his 
office being that of Toum-MeijoT. In what light these apparent 
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eccentricities must have appeared to a thoroughly-instructed 
practical ofScer like Captain Douglas^ it is not difficult to 
imagine ; nor need it excite surprise that he and the Town- 
Major should soon come into collision with each other, on more 
serious matters of duty. This occurred as early as the month 
of November, 1848, when the Town-Major pretty sternly denied 
the right of Captain Douglas to punish any of the men of his 
detachment, without having first " consulted the pleasure '' of 
himself, the Town-Major ! 

On the 16th of that month, a drummer in the detachment, 
charged with having committed some petty theft, was, with the 
knowledge and by order of the Town-Major, delivered over by 
Captain Douglas to a constable, and sent to Ouemsey for trial. 

On the 18th of the same month, a slight disturbance took 
place in a public-house near the barracks, between a few 
privates of the detachment, and the labourers engaged on the 
public works. The affair having been reported the same day to 
Captain Douglas, he immediately placed seven of the privates 
charged with being engaged in it, in arrest, diily inserting their 
names in the Guard Reports to the Town-Major, on the ensuing 
Sunday and Monday. On Monday morning the 20th of 
November, between 11 and 12 o'clock, Captain Douglas pro- 
ceeded to enquire into the affair, and punished five of the men 
implicated : the remaining two being in the Hospital. About 
an hour afterwards the Town-Major called upon him, and 
strongly censured him for what he had done : asserting that 
in both the cases referred to, no power rested in any one but 
himself, to dispose of the defaulters; and informing Captain 
Douglas that he was never in future to take upon himself 
to punish any men of his detachment, except in such trivial 
cases as a short absence from tattoo, &c.: and that it was for 
the Town-Major to decide whether to punish them, or order a 
Court Martial. Captain Douglas expressed his regret if he had 
*^ unintentionally exceeded the authority which as officer com- 
manding the detachment, he considered that he possessed,'' — 
and observed that, "in fully recognising the authority of the 
Town-Major, he. Captain Douglas, had endeavoured in every 
way to meet his wishes, and to show him the respect due to his 
rank and position; but he held himself responsible to the 
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officer commanding his depots for the conduct of the detachment 
•«-for erery punishment he might think it necessary to order^ and 
indeed for every act of his/^ The Town-Major informed him^ 
*^ that he^ as Town-Major, was then Captain Donghis^s only 
commanding officer ; that he did not recognise Major Brand in 
any way ; that Captain Douglas was responsible to the Town- 
Major dloneJ^ On this Captain Douglas said that he presumed 
the Town-Major had no objection to Captain Douglas reporting 
the matter to the Major commanding his dep6t ? To which the 
Town Major replied, '^ None whatever, — You may report to 
whom you choose ; but I would have you know that I am now 
your only commanding officer : I do not recognise Major Brand 
in any way/^ Captain Douglas accordingly reported the matter 
to his commanding officer, on the same evenings in a letter 
dated the 20th of November, which, after detailing the circum- 
stances attending the Town-Major's interference, thus con- 
cluded : " I have stated as correctly as I can, the substance, 
and in much the exact words used by Lieutenant-Colonel Le 
Mesurier; and in doing so I may perhaps be allowed to 
observe, that having acted only as I deemed myself empowered to 
do, being in command of the detachment^ and not having received 
any instructions from the Lieutenant-Colonel, I cannot but 
feel that the censure which I have received in the conscientious 
discharge of my duty» has been most severe; and I beg to 
request that you wUl give me instructions for my future 
guidance, and inform me how far the interior economy of my 
detachment rests in my hands/' On the 4th of December 
Captain Douglas received an official reply from Major-Oeneral 
Bell, the Lieutenant-Governor of Guernsey, through the Fort- 
Major of Guernsey, vindicating to Captain Douglas the right 

which he had claimed '^ I am directed by the Major- 

General Commanding to observe, that officers commanding 
detachments are fully justified in dealing with defaulters of 
their own detachments, regimentally, to the extent warranted 
by the regulations for the army, in accordance with the Articles 
of War. It does not appear to the Major-General^ that Captain 
Douglas has exceeded the power vested in him as a commanding 
officer/' The Major-General proceeded to intimate that 
Captain Douglas ought in the first instance to have reported 
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the matters in qaestion to the Town-Major : on which Captain 
DottglaSj seeing that his letter had been misunderstood^ or that 
he had not been sufficiently explicit in his account of the facts 
of the case^ wrote to explain that what it was said he ought to 
have done^ he had actually done. He receiyed an answer^ 
howeyer^ from his commanding officer, that the matter had been 
already '^ disposed of by superior authority/' and so the affair 
ended. These statements are founded on the official corres- 
pondence, a copy of which is now before me : and without 
presuming to offer any opinion on a matter purely military, it 
would at all eyents seem clear that this affair waff not likely to 
contribute to cordiality of feeling between these two officers. 
It was but natural, that on the one hand. Captain Douglas 
should resent such an interference with the public exercise of 
his regimental duties ; and that on the other, the Town-Major 
should be somewhat chagrined by the decision of superior 
authority in fayour of the junior officer who had appealed to it. 
That this latter was the case is abundantly eyideuced. The 
Town-Major himself acknowledged before the Court Martial, 
that he had ^^neyer held any conyersation with Captain Douglas 
since the day on which he was suffered by Captain Douglas to 
quit his quarters'' on the t)Gca8ion aboye referred to, " with so 
uncourteous a demeanour towards him ;" and that from that 
moment, ^' all his intimations to Captain Douglas were in 
writing." A few days afterwards, namely, on the 2Sth Noyember, 
he addressed the following note to Captain Douglas (the singular 
subscription to which has been adyerted to), in answer to an 
official application of the latter — 

November 26, 1648. 

" Sia, 

^'As you took upon yourself to release the other six men, 

who were equally concerned in the disturbance on the 18th 

inst., I can giye you no direction about them; you are at liberty 

to act as you think fit, with the two discharged &om Hospital. 

'' I haye the honour to be. Sir, 

" Your most obediently, 

^' Wm. Le Mesuribr, 

" Lieutenant-Coltmel, F. M, Commanding i^ C^f.** 
" Captain Dovolas, I6th, Beg.** 
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And a remarkable admission was proved before the Court 
Martial to have fSEdlen from the lips of Colonel Le Mesnrier, so 
long afterwards, as a week after Captain Douglas had been 
placed in arrest, with a view to being tried on the charges pre- 
ferred against him : namely, that ^^ if he and Captain Douglas 
had been on friendly terms, — that if a misunderstanding had 
not existed between them, he could have settled the matter 
which had led to the Court Martial, in a day ! ^^ This Colonel 
Le Mesurier himself admitted before the Court. 

Captain Douglas endeavoured to elicit before the Court, the 
fact of this misunderstanding having existed, by asking the 
following question :^' 

'' Q. Had we disputes about the extent of my military 
authority over the men of my detachment at Aldemey, previous 
to the 5th January? 

^' A. With due deference to the Court, / beg leave to decline 
answering that question, as the subject came before the Major- 
General, who decided upon it/^ 

This was after the President had voluntarily intimated to 
him, that ^' he need not answer any question of Captain 
Douglases, tending to show hostility towards himI^' 
To this serious circumstance, I shall beg leave to solicit 
your Majesty's attention hereafter. In the course of Captain 
Douglas's Defence, he stated — thereby challenging contradic- 
tion, — that on the 18th of February, he called on Colonel Le 
Mesurier, and " expressed a wish that all that had taken place 
between them might be forgotten — ^and that in future they 
might get on better together, as it had been his. Captain 
Douglas's, constant endeavour from the first to do/' to which 
Colonel Le Mesurier replied, '^ that he, also, desired every thing 
to be forgotten; but that Captain Douglas had reported him, 
on a former occasion in November, to his commanding officer, 
unknoum to him, and by that means had endeavoured to make 
the General suppose, that he, Colonel Le Mesurier, had interfered 
in Captain Douglas's command." 

Time did not lessen the unfortunate estrangement between 
these gentlemen. On the 2l8t December, 1848, Captain 
Douglas, being then in command of the garrison, in the ab- 
sence of Colonel Le Mesurier from the island, accidentally dis- 
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covered the fact that Colonel Le Mesurier had shortly hefore 
contemplated placing him in arrest, on account of some alleged 
discourtesy^ or deficiency of military respect on bis part towiurds 
Colonel Le Mesurier ! This intention, however, was not carried 
into effect ; nor have I been able to ascertain whether any such 
intention was communicated to the Major-General. That such, 
or similar communications, however, were from time to time 
made by Colonel Le Mesurier to Major-General Bell, though 
unknown to Captain Douglas, may be safely inferred from an 
answer by Colonel Le Mesurier, when before the Court-Martial, 
to a question by Captain Douglas : " Captain Douglas's actions 
towards me are the best explanation of that question, and which 
are known to the Major-General!* Such a circumstance as the 
discovery above mentioned, was not calculated to restore amicable 
feelings between Captain Douglas and Colonel Le Mesurier. 
The natural effect on Captain Douglas was, to engender feelings 
of stern distrust towards his immediate superior ofScer, and a 
determination to adopt a cautious line of conduct in all his 
intercourse with him. 

The acting barrack-master at Aldemey, at the time of 
Captain Douglas's arrival with his detachment, was a gentle- 
man named Sands, with whom also Captain Douglas on several 
occasions came into collision, but solely on subjects of garrison 
and military duty; finding it necessary, when in command 
of the station,to reprimand that ofiicer on several occasions, 
for non-compliance with the rules of the service. There 
was, indeed, some little misunderstanding between them almost 
immediately on Captain Douglas's arrival; when he had to 
complain to Colonel Le Mesurier that the barrack-master 
had not provided, according to his promise, sufficient accommo- 
dation for Captain Douglas and his family. Colonel Le Mesurier, 
finding that Captain Douglas's complaint was well founded, 
ordered the barrack-master to do what Captain Douglas had 
required, and was obeyed accordingly. — ^The position of Captain 
Douglas at Aldemey was, under these circumstances, by no means 
a pleasant one ; and I have several times heard him describe the 
four months which he passed in that island, as by far the most 
painful and trying of any spent by him in your Majesty's service, 
and indeed during his life. He himself was in delicate health ; 
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Mrs. Douglas was seiionsly ill^ and a constant prisoner within 
doors ; the season was severely inclement ; his duties required 
constant vigilance^ properly to execute the mission on which 
he had been sent to Aldemey ; and had it not been for the 
society of his solitary subaltern^ and occasionally that of the 
two or three principal gentlemen in the town, he would have 
had no relief whatever from the tedious monotony of garrison 
duty. 

It now appears my duty to lay before your Majesty circum- 
stances appearing to me of a grave and mysterious character, 
without the knowledge of which it is impossible that the true 
motives of Captain Douglas, and the conduct which those 
motives induced, can* be appreciated. These circumstances 
existed contemporaneously, and are intimately connected, with 
those on which two important " Instances'^ of the charge are 
founded. Why the one should have been deemed a legitimate 
subject of investigation, and not the other, I cannot under- 
stand ; especially after the following earnest representation had 
been addressed by Captain Douglas to the Court Martial, 
formally and in writing, when the Court had prohibited his 
proceeding in the line which he contended that he had a right 
to adopt : ^^ I will prove that Colonel Le Mesurier and I were 
on unsatisfactory terms, and had had serious differences and 
misunderstandings, about the extent of my authority over the 
men of my detachment, and anothbb sbbious matter. I 
will also show that I had grounds for believing that he was 
indisposed to allow me to go at once to General Bell to make a 
Aill explanation ; and the way in which I connect this with the 
charges is, that as they necessarily involve motivb and inten- 
tion on my part, at the time, I had good motives for being very 
guarded in my statements and admissions to any one, at that 
time, and especially to Colonel Le Mesurier; but that as eoon as 
I could with safety do so, I made a full, unqualified, and 
honourable statement of all I knew.'' 

Captain Douglas requested the document from which the 
foregoing is extracted, to be entered on the Deputy Judge- 
Advocate's record, where it duly appears. The words ^^ another 
serious matter," in the preceding paragraph, allude to the facts 
about to be brought before your Majesty. Such of them as 
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were necessary^ and admissible, for the purpose of Captain 
Douglas's defence, were ready to be laid before the Conrt 
Martial; but his very first approach towards them was, notwith- 
standing his distinct explanation to the Court, thns abruptly 
stopped : — 

^^ Q. Haye we not had a misunderstanding respecting the 
death of private Biley's wife and child, and the inquest on them 
at Guernsey ?'* 

The words '^ and at Aldemey'' appear to have been inad- 
vertently omitted from the copy of the question handed in to 
the Deputy Judge- Advocate. 

The Court, after considerable deliberation, with closed doors, 
refased to allow this question even to be put to the witness ; on 
which Captain Douglas requested that it might be recorded, 
and it appears with this entry — ^' The Court refuse to allow the 
question to be put/' After this question, and another relating 
to its subject matter, and the great importance of which will 
appear hereafter, had been thus rejected. Captain Douglas, upon 
consultation with his friends, declined to cross-examine Colonel 
Le Mesurier any further. 

There was a private named Patrick Biley in the detachment 
at Alderney, who acted as the servant of Captain Douglas. 
He had been married, about a year before going to Aldemey, to 
a respectable young woman ; and early in the month of February 
last, his wife was rapidly approaching the period of her confine- 
ment. Both she and her husband were perfectly well-conducted 
persons, and she was occasionally employed in household 
matters by Mrs. Douglas. Considering that a barrack-room 
full of soldiers, was a very unfit place for any female in the 
delicate situation of Mrs. Biley, Captain Douglas had advised 
her husband to endeavour to seek some other accommodation 
for her, during the period of her confinement. Unable to 
find such elsewhere, he made an application on the subject to 
Dr. Shorland, the medical gentleman in charge of the detach- 
ment; who told him that he could easily spare her a comer of 
a room appropriated to his own use in the hospital, called the 
surgery, in which she might remain till she had recovered. 
She accordingly took up her abode in the room in question, 
where a bed was pu. up for her, and various other suitable 
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arrangements made for her comfort^ in the approaching hour 
of her travail. The hospital^ which was at a little distance from 
the barracks^ consisted of one ward^ capable of accommodating 
eight patients^ and the small side room above mentioned^ set 
apart for Dr. Shorland's personal convenience, when he came np 
from the town to see his patients at the barracks. It contained 
nothing but a few bottles of the more ordinary medicines ; and 
after Mrs. Biley^s admission to it, he continued to use it as he 
had occasion. Thus matters stood on the 29th January last; 
when Captain Douglas received from the barrack-master the 
following letter. 

** Barback-officb, Aldemey, 29th Jawuaryy 1849. 

'' Sir, 

" Having ascertained that a woman, the wife of a 
soldier, belonging to the detachment under your command, has 
been placed in the surgery of the Hospital, at the Nunnery, 
and such being contrary to the Regulations, I beg leave, in 
conformity with the 16th Article of the Queen's warrant,* to 
call your attention to the fact, with a view to her removal 
therefrom. 

''As, however, it appears that the woman in question is 
approaching the period of her confinement, and as it may be 
attended with considerable inconvenience to the soldiers, were 
she confined in a barrack-room, I shall, if you wish it, permit 
her to occupy a room, during her illness, in the vacant building 
called the 'Old Canteen,' subject to the approval of the 
Honourable Board of Ordnance. 

" I have the honour to be. Sir, 

" Your most obedient servant, 

" G. Sands, Bk.-Master/' 

^ To Captain Douglas^ 
** Commaaidmg DttackmU X^ih Begt*f Longy. 
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* The following is the article of your Majesty's warrant aboye referred to : — 
** And to the end that there may not be any mistake hereafter, in a matter so 
material to the preservation of good order in the said officers' quarters, barracks, 
and hospitals, the Master-Greneral and Board of Ordnance are hereby directed to 
haye the use for which each room is intended, lettered on the door ; and if any 
officer shall make, or attempt to make, any alteration in any part of the buildings, 
rooms, or offices, or convert them to any purposes other than it so specified^ or remove 
any of the fumitui'e belonging thereto, the Barrack- Master, who is empowered to 
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Mr. BainSj the private medical attendant of Captain Douglas's 
family^ happened to call on him shortly after he had received 
this letter; and having shown it to him^ Captain Douglas 
requested him to accompany him to the ^' Old Canteen/' referred 
to by the barrack-master^ in order to see whether it was a place 
suitable for a yoimg woman expecting the critical period of her 
first confinement. Both went immediately to the building 
in question^ which stood at some hundred yards' distance 
from the barracks and the hospital^ and in a locality bleak and 
dreary in the extreme, on the edge of a great common, destitute 
of trees^ and completely exposed to the blighting east wind. It 
was a solitary dilapidated structure which had long been unoc- 
cupied, destitute of furniture of every description, and swarming 
with rats, which had burrowed both within and without it. The 
appearance which it presented to those two gentlemen was 
deplorable indeed, especially at that inclement season, in the very 
depth of winter. They went into every room in the building, to 
see whether there were any less unfit than another, for a person 
in Mrs. Riley's critical situation. The old-fashioned French case- 
ments were decayed, and closed imperfectly, admitting a thorough 
draft; and all the rooms were both damp and filthy. The expres- 
sion of Mr. Bains to Captain Douglas, as he removed his hand 
from the inner walls of the least objectionable room, — and that 
to which Mrs. Riley was subsequently removed, and in which 
she died — wet from the moisture, was, " I would not ptit a dog 
into such a place ! " On returning home from inspecting the 
Canteen, Captain Douglas wrote thus to Dr. Shorlahd : — 

"Dear Sir, 

'' Will you be kind enough to inform me how Mrs, 
Riley came to be an inmate of the hospital, and by whose 
authority; — ^if it is by your permission that she remains in 
the room used as a surgery; and if her being there either 

visit the barracks, &c., whenever he may require to do so, shall represent the same 
to the Commanding Officer ; and in case immediate attention be not paid thereto, 
the Barrack-Master is hereby commanded immediately to report it te the Master- 
General of the Ordnance." 
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interferes with your duties, or causes any inconrenienoe to the 

patients ? 

'' Believe me, dear Sir, 

" Very faithfully yours, 

" G. Douglas/' 

Dr. Shorland, on the ensuing day, returned the following 
answer :— 

« Aldernkt, 30^ JaiMMvryy 1849. 

" Dear Sir, 

'' In reply to your enquiry ' how Mrs. Riley came to he 
an inmate of the hospital, and by whose authority ? ' I beg to 
inform you that I considered it advisable, and mentioned it to 
Lieut.-Col, Le Mesurier, who approved of the arrangement. 
It is by my permission that she remains in the room used as a 
surgery, and her being there is no inconvenience either to 
myself or the patients. 

'' I am, dear Sir, yours truly, 

''Thomas Shorland.'' 

<< Captain Douglas, Longy,^ 

On the afbemoon of the preceding day, the 29th January, 
Captain Douglas had called on Dr. Shorland, to learn Ma 
opinion of the Old Canteen. He confirmed very strongly 
that which Mr. Bains had expressed, as to the utter unsuit- 
ableness of such a place for occupation by any one — ^much 
more by a woman in daily expectation of her confinement, 
and that, too, her first. He also mentioned, that the last 
inmates of the Canteen had been patients of his, and had 
quitted it because of its dampness and dilapidation. He, at 
the same time, informed Captain Douglas, that both Mr. Bains 
and himself had expressed the same opinion to the barrack- 
master on the 27th January, being two days before that on 
which the latter had written to Captain Douglas, requiring the 
removal of Mrs. Riley from the hospital, and proposing for her 
reception a room in the Old Canteen house. On returning to 
his quarters. Captain Douglas, being then in command of the 
garrison, issued the following order : — 
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** Alpkrnet, Jawuary 29^ 1849. 

" Memorandum^ — ^The acting barrack-maBter will attend at 
the commanding officer^s quarters at Longy Barracks^ to-morrow, 
at one o^clock, p.m. He is requested to bring with him the 
Warrant referred to in his letter of this date. 

*^ G. Douglas. 

<' Captain I6th lUgimentr 

In the meantime^ Captain Douglas made enquiries as to there 
being any other place in the neighbourhood proper for the 
reception of Mrs. Riley, but found none. The only building 
which occurred to him, was one at some little distance from the 
barracks, and intended by the owner, a Mr. Tourtel (whom I 
shaU have occasion hereafter to mention), for a public house ; 
but on enquiry, it turned out to be only in process of erection. 
When the barrack-master attended Captain Douglas, pursuant 
to order. Ensign Parker being present. Captain Douglas 
informed the former of the medical gentleman's opinion as to 
the impropriety of removing Mrs. Riley to the Old Canteen 
house ; adding, that he had ascertained from Dr. Shorland, that 
he should not be incommoded by Mrs. Riley's temporary stay in 
the hospital, and that Lieutenant-Colonel Le Mesurier had 
sanctioned the arrangement ; that he. Captain Douglas, as com- 
manding officer, did not think that Mrs. Riley's admission into 
the hospital, under the circumstances, would be any infraction 
of your Majesty's regulations ; and that it ought to be borne in 
mind that there were no lodgings to be obtained in the vicinity. 
During the conversation. Dr. Shorland happened to come in, 
and confirmed what Captain Douglas had said ; adding, that, ^* if 
Mrs. B/iley were to be removed to the ^ Old Canteen house,' he 
would not be responsible for the consequences/' Although the 
barrack-master remained unconvinced, and declared his deter- 
mination to represent the matter to the Board of Ordnance, 
Captain Douglas declined to order the removal of Mrs. Riley, 
under the special and urgent circumstances of the case, until he 
should have received the commands of Major-General Bell, to 
whom he informed the barrack-master that he should imme- 
diately report the matter. The reason why he appealed thus 
directly to the General, and not through Colonel Le Mesurier, 
the Town-Major, was, because of the absence of the latter at 
Guernsey, as will appear by the ensuing correspondence. 
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Captain Doaglas, accordingly, thus wrote to Major-General 
Bell, through the Fort-Major of Guernsey : — 

*' AhDEXKsr^JcBMumf^lit, 1849. 

" Sir, 

" I have the honour to request that you will be good 
enough to submit the following case for the consideration of his 
Excellency the Major-General commanding. 

''In consequence of the very little accommodation in the 
barracks, and the indelicacy of a female being confined in a 
room occupied by the men, Mrs. Riley, the wife of a private of 
the detachment under my command, has been permitted tempo- 
rarily to occupy a corner in the surgery of the hospital, 
sanctioned, as appears by the accompanying copy of Dr. Shor- 
land's letter, by Lieutenant-Colonel Le Mesurier, the officer 
commanding this garrison, and by the medical officer himself; 
and, not causing any inconvenience, nor interfering in any way 
with the comfort of the patients, not objected to by me. Mr. 
Sands, the acting barrack-master, however, ' having ascertained ' 
this fact, and conceiving it to be an infraction of the 16th section 
of the Barrack regulations, has addressed to me the letter dated 
the 29th January, a copy of which I enclose ; and though at a 
personal interview with him, I fully explained the matter, in the 
presence of the surgeon, and that I could not myself view it in 
the light he did, the room not being converted to any other 
purpose, but still used as a surgery, and the admission of this 
female patient almost a necessity ; he informed me of his inten- 
tion to represent the matter immediately to the Board of Ord- 
nance, with a view to her removal. I feel it, therefore, my duty 
to lay the matter at once before the Major-General; submitting 
that the vacant building denominated * the Old Canteen/ is a 
ruinous out-building, long unoccupied, and which, I am informed, 
by the medical gentleman, is consequently cold, damp, and totally 
unfit for a female in her condition : and that, if removed there, he 
cannot be responsible for the consequences that may ensue : and in 
submitting this matter, I would respectfully urge, that as her 
Majesty^s Regulations do not appear to have been infringed, and 
the authorities here more particularly concerned, all approve of 
her admission, she may be permitted to remain. 

'' I think it may not now be improper to remark on the 
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motives for the interference of the acting barrack-master ; whom 
I conceive to have been actuated by anything but a proper sense 
of duty : and I cannot but think this gentleman essentially 
wanting in that cordiality and good-will^ so necessary to the 
effectual carrying on the duties of her Majesty's service. 

'' I have the honour to be, Sir, 
" Your most obedient servant, 

" G. Douglas. 

" To THB Fort-Major of Gi^rnsbt, " Captain 16th JRegmentJ'* 

<«&c. &c. &c." 

By the same post. Captain Douglas sent the following letter 
to Colonel Le Mesurier : — 

« Aldernbt, January Zlit, 1849. 

« Sir, 

" I trust you will excuse a very short note, as I have 
barely time to catch the post. But I do not think it would be 
right to let the mail leave, without apprising you that -I have 
found it necessary to address the Major-General, regarding a 
woman lately admitted into the Regimental Hospital, to be 
confined, which was sanctioned by you and by Dr. Shorland, 
and of course, under the circumstances, far from objected to by 
myself. Mr. Sands, however, has thought it necessary to 
interfere, and has represented the matter, he informs me, to the 
Board of Ordnance, as an infraction of the Barrack Regula- 
tions. It has therefore become my duty to bring it before the 
Major-General. Time will not allow me to send you a copy 
of my letter, Sx;., to the Fort-Major of Guernsey, but I doubt 
not you can peruse it there, in his office. Though I cannot 
but conceive that Mr. Sands has exceeded his duty, in inter- 
fering in a matter that has met your sanction, I will not 
here offer any remark, as you are already conversant with 
the subject ; and remain. Sir, 

'' Your obedient Servant, 

" G. Douglas." 

- LixuT.-CoL. Lb Mbsuribb, &c. &c. 
** OuemaeyJ* 

A few days afterwards. Captain Douglas received the fol- 
lowing answer from Major-General Bell, dated the day next to 
that on which he had received the letter of Captain Douglas. 
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It is an answer dictated by such kind and humane feelings as 
aught to characterise any one having the high distinction of 
representing your Majesty in any part of your dominions. It 
is also^ as I conceive^ in strict accordance with Art. 30 of the 
Regulations for Army Hospitals, which declares that " the wives 
and children of soldiers are not to be admitted into hospital 
except under special circumstances, and with the express sanc- 
tion of the oflScer commanding :'^ — 

"GuERNgBY, February \9t, 1849. 

'' Sir, 

^'1 have the honour to acknowledge the receipt of 
your letter of the 31st instant, enclosing the copy of a letter 
from the Acting Barrack-Master, Mr. Sands, relative to Mrs. 
Riley, the wife of a private of the detachment under your com- 
mand, having been permitted to occupy a room in the surgery 
of the hospital ; and I am directed by his Excellency the Major- 
General, to inform you that he entirely approves of Mrs. Riley's 
having been, under the circumstances of the case, allowed to 
occupy a comer of the surgery ; and his Excellency directs that 
^he woman, may be permitted to remain in the surgery during 
her confinement, and for as long a time after as the surgeon in 
charge of your detachment may think necessary. You will be 
pleased to make this order of his Excellency the Major-General 
known to the Acting Barrack-Master. 

^^ I have the honour to be, Sir, 

" Your obedient Servant, 

" C. Armstrong, 

«To CiPTAiN Douglas, '^ Acting PoH-Maj&r,** 

" ] 6^ Begt.y Commcmding** 

This letter reached Captain Douglas on the evening of 
Saturday, the 3rd of February; and on the ensuing Monday* 
he wrote as follows to the barrack-master : — 

" Aldernet, Pebrua/ry 5th, 1849. 

" Sir, 

''I have it in command to convey to you his Excel- 
lency the Major-General's entire approval of Mrs. Riley's being 

♦ It waa a rule with Captain Douglas never to do regimental business on the 
Sunday, unnecessarily. 
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allowed^ under the circomstances^ [to occupy a comer*] in the 
surgery of the Hospital; and that his Excellency directs she may 
be permitted to remain there during her confinement^ and for 
as long a time after as the surgeon may think it necessary. 

*^ I have the honour to be. Sir, 

" Your most obedient Servant, 

" G. Douglas, 

** To THE Acting i^ARRACK-MiSTEB, ** Copt, l^lh Begt.** 

« AlderneyJ* 

On Mrs. Riley^s hearing that she was to be removed from the 
hospital, and into the Old Canteen house, she had expressed 
the greatest terror : saying that another woman had died there 
some time before; that she believed it to be haunted; and 
knew that it was swarming with rats. When, however, her 
husband brought her the cheerful news that she was to remain 
in the hospital, it put her into high spirits, and she expressed 
great gratitude to Captain Douglas for what he had done. She 
continued in the hospital, busied with little arrangements for 
her coming illness, till Saturday the 10th February; when an 
event occurred, for which I am unable to account in any way. 
Well might Captain Douglas be astounded by it ! — Nothing 
whatever having occurred during the interval between the 1st 
and 10th February; no inconvenience having been complained 
of, or suggested, by either Dr. Shorland, or his few patients ; no 
necessity having arisen for the occupation of the room for other 
purposes; no previous communication having been made to 
Captain Douglas, — he received, on Saturday evening the 10th 
February, the following order from Colonel Le Mesurier (who had 
returned to Alderney a week before, viz., on the 3rd February.) 
I give it verbatim et literatim^ from the original now lying before 
me, in the handwriting of Colonel Le Mesurier : — 

** KLtnsBSKfyFebrwury 10^ 1849. 

'' Sir, 

" I have received the Major-GeneraFs commands for 
Mrs. Bidley or Biley to remove from the Oarrison Hospital of 
this Island, ' where she at prent is,' f into the Old Canteen 

* The words in bncketa [ ] are not in the copy before me, and are evidently 
an accidental omission. f The inverted oonmias are in the ori^nal. 

d2 
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house^ and I liave given directions to the acting barrack- 
master to fix upon a room for that woman^s accommodation 
accordingly. 

" I have the honour to be. Sir, your most obedt. servt., 

"Wm. Lb Mesurier, Lt.-Col. 

** Town-Major Oommd'r 
<^To Captain Douglas, 

" 16^^ Jtegt., Longy Boflrrack^,*^ 

At the moment of receiving this extraordinary order, Captain 
Douglas, as will be duly explained to your Majesty, was placed 
in a very critical position, with reference to both Major-General 
Bell and Lieutenant-Colonel Le Mesurier. — He was distressed 
and alarmed j and that not solely because of the poor woman for 
whose comfort he had been so unavailingly bestirring himself, 
but also on his own account. He anxiously turned over the 
matter for many hours, and could in no way account for so 
unexpected a revocation of the order of the 1st February ; except 
by the humiliating and intolerable supposition, that he was 
believed by Major-General Bell to have made false repre- 
sentations to him, in the letter which had procured his permis- 
sion for Mrs. Biley to remain in the hospital ! To this hour. 
Captain Douglas cannot conjecture the cause of the order of 
the 10th February having been issued ! He had lying before 
him, at the very moment, and was considering how to reply to, 
a letter from Major-General Bell, sent to him through Colonel 
Le Mesurier a day or two previously, and which will in due 
time be laid before your Majesty — a letter by which he felt him- 
self infinitely more pained and insulted than he had ever been in 
his life before — distinctly imputing to him, as it did, a false state- 
ment upon his honour, and insinuating still grosser delinquency t 
Had he been on cordial terms with Colonel Le Mesurier, he 
would probably have immediately gone to that gentleman and 
inquired into the matter; even then, however, running no 
little risk of being deemed insubordinate, in questioning, for a 
moment, a positive written order of his superior oflBcer, purport- 
ing, too, on the face of it, to have been issued by command of 
Major-General Bell himself. I have, though it would seem 
superfluous to cite it, the authority of his Grace the Commander- 
in-Chief, for saying, " that every officer in the army, be his 
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rank what it may, is directly and personally responsible for 
the execution of the orders he receives from his superiors/^* 
Your Majesty will see, hereafter, most conclusive reasons, in 
addition to the above, for Captain Douglases not having attempted 
any such remonstrance or interference, at that particular con- 
juncture, with Colonel Le Mesurier. Captain Douglas told his 
servant, Riley, the same evening, simply that such was the 
order he had received ; and that Mrs. Riley must, of course, at 
once leave the hospital, but that he (Captain Douglas) would 
^ve no order for her going into the Old Canteen house; telling 
him, at the same time, the opinion of the medical gentlemen 
as to the unfitness of the place. Riley was greatly dis- 
tressed, and said that he knew of no other place than the Old 
Canteen house : that the town was two miles off, and it would 
liot do for his wife to go there, nor could he find any 
lodging for her, near the scene of his own duties. Captain 
Douglas seeing his distress, said, " I really don't know 
what is to be done ; but if you do take your wife to the Canteen 
House, you must get coals fjpom my kitchen ; and whatever else 
is necessary for her, my servants will give you. I will tell 
them to do so ; and you must make the place as comfortable 
for your wife as you can," When Mrs. Riley was informed by 
her husband, that evening, that she was to be removed from the 
hospital to the Old Canteen, she became greatly agitated, and 
fainted. On recovering her consciousness, after a considerable 
interval, she gave expression to her fears in wild terms, saying, 
that she knew the house to be haunted by the ghost of a woman 
who had died there, and also that the place was full of rats. Her 
husband's efforts to pacify her, were fruitless. After some time, 
however, she said that *' she did not wish to give any body trouble 
about herself, and would go to the Old Canteen ; but she was 
sure that it would cause her death, — that she should never come 
out aHve." — She remained, during Sunday, at the hospital. In 
the evening one of the privates of the detachment accompanied 
her to the Old Canteen. On reaching it, she refused to enter, 
until he had gone up stairs, and lit a candle. He did so, and 
returned to her, when, trembling and terrified, she accompanied 

* Selections from the Despatches of the Duke of Wellington. No. 867. 
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him. The moment, however, that ahe had ottered the room, 
her presence of mind fiedled her ; she became yerjr fiednt, and con- 
tinued in a wretched state for some time. At length she 
persnaded her companion to accompany her to the kitchen of 
Captain Douglases honse, where her hnsband was. The senrants, 
perceiving her agitation, behaved with extreme kindness to her, 
and did all in their power to soothe her apprehensions; placing 
her before the fire, and giving her water to prevent her firom faint- 
ing. As soon as her hnsband was released firom his duties, he 
accompanied his wife to the Old Canteen, having received per- 
mission from Captain Douglas to stay with her during the night ; 
but he was not apprised of the extreme terror and agitation under 
which Mrs. Rilej was labouring, nor, indeed, had any commu- 
nication been made to him on the subject; nor was he awar^ 
till the ensuing morning, that she had even been taken to the 
Canteen on the Sunday evening. 

She passed a miserable night; and insisted on having two or 
three candles burning at once, to protect her firom ghosts, and 
also from the rats. She firequently started up in bed, and 
stretched out her hands as if to ward off some imaginary object 
of terror. When she did so, however, she could not draw her 
hands in again, and her husband did so for her. 

At breakfast time, on Monday morning. Captain Douglas was 
informed by Riley that his wife had been taken in labour about 
seven o^clock, at which hour Dr. Shorland had been called in. 
Captain Douglas immediately dismissed Biley for the day, and 
himself went frequently to the Old Canteen, to enquire how 
Mrs. Biley was going on. Every thing which she had, came 
from Captain Douglases house. Towards the close of the day 
her case began to assume most alarming features; and Dr. 
Shorland, who had never quitted her bed-side since first going 
to her, summoned Mr. Bains to his assistance, about seven o'clock. 
All, however, was in vain. She expired about eight o'clock that 
evening, having previously given birth to a dead child ! 

Her husband feU into such a state of frenzy, that Captain 
Douglas felt it necessary to order him to be closely watched. 
On the morning ensuing his wife's death, he rushed into 
the room where Captain Douglas and Ensign Parker were 
sitting, and in a frantic incoherent manner spoke of his wife as 
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having been '^ murdered ;^^ protesting that ^^ no woman in the 
16th had ever been used as his wife had been;'' and he called 
on " his Captain to see justice done him" — ^rushing from the 
room wildly, without finishing his sentence. That any officer, 
with a spark of feeling in his breast, could witness such a scene 
unmoved, is hard to conceive. What, however, must have been 
the feelings of Captain Douglas, knowing, as he did, all that had 
preceded unhappy Mrs. Riley's removal to the scene of her death, 
and that of her infant ? 

There was much excitement created by these events, among 
both the men and women of the detachment ; who spoke in no 
measured terms of the treatment which they alleged Mrs. Biley 
to have received. On considering all the circumstances of the 
case, and especially the appeal which Biley had made to him as 
his commanding officer, Captain Douglas felt it his duty, not- 
withstanding Colonel Le Mesurier's habit of communicating 
with him only in writing, to wait on him personally, with a view 
to obtaining his consent to a public investigation being imme- 
diately instituted into the circumstances attending the death of 
Mrs. Biley and her infant, in connexion with the Order of 10th 
February. He accordingly went down to the town of Alderney, 
in the afternoon of Tuesday the 13th February, and found Colonel 
Le Mesurier at home. The following is the substance of what 
passed on that occasion, taken from Captain Douglas's minute 
of the interview. He began by saying, " I have come to you. 
Colonel Le Mesurier, on a very serious matter — the death of a 
woman and her child, in my detachment, which took place last 
night in the Old Canteen, where she had been removed from the 
hospital, in accordance with your order." Colonel Le Mesurier 
said, " WeU, I know all about it. What do yon come to me 
for?" Captain Douglas replied, " Considering this a matter of 
a very serious nature, I felt it my duty to make a report to you 
on the subject, and to consult you as to the propriety of an 
investigation into the cause of these deaths. Biley,the husband 
of the unfortunate woman, has come to me this mprning to 
complain of the treatment of his wife, and to request that I will 
have an enquiry. He said that no woman in the 16th had ever 
been so treated before, and that he considered her a murdered 
woman ; and rushed out of my room before he had finished his 
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fieoteitce, in a state bordering on {renzy. I have felt it necessary 
to have him watched, bo much is his mind affected. As there 
is also a strong feeling in the detachment, especially among 
the women, on the subject, I think you will agree with me that 
the affair had better be reported to the Judge, that he may 
enquire into it, if he think fit." Colonel Le Mesurier got np and 
walked to and fro, and said, " Sir, I don't see a necessity for 
any inyestigation — I won't sanction it. The woman and child 
died in childbirth, and I see no necessity for ang enquiry. It's 
all settled." Captain Douglas replied, " I am sorry to differ with 
you. Sir. The woman's husband has called on me, as his com- 
manding officer, to get justice done him. Allowing for the 
excitement of the husband's feelings, when he talked of his 
wife as a murdered woman, though I do not mean to say the 
same myself, I think, under all the circnmstances, an enquiry is 
absolutely necessary. If it were only to satisfy the men, it 
should take place, to show them, and the public, that every 
thing that has been done was correct, and as it should be; 
and then no one will at any future time be able to talk about 
this poor creature having been improperly treated," Colonel 
Le Mesurier said, " No, Sir, you are quite wrong; I see no 
necessity for an enquiry. The order was quite correct, and 
it came from the General, too; and you will be flying in the 
face of the General, if yon apply for an investigation." Captain 
Douglas answered, " I am sorry, Sir, but I adhere to my opinion, 
and with yonr permission shall report the matter to the Judge. 
I thought it only acting right, as you issned the order for her 
being removed to the Old Canteen, and are the senior in com- 
mand in the island, to consult with you before I stud anything 
to the dvil authorities." Colonel Le Mesurier replied, " You 
mxy do as you like. Sir. Remember, I have told you that there 
n no necessi^ for any enquiry; and if yon go to the Judge, 
it must be on your own responsibility — I will have nothing to 
do with it." C^tain Dongas said, " Feeling that I am doing 
d that an invest^tion most be satialactoiy, on every 
L to every body, I shall go and see the Judge, and 
t you do not object." Colonel Le Mesurier repUed, 
do. I will have nothing to do witli it. Remember 
you that you act on your own leapousibility, as 1 
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see no necessity whatever for any enquiry/* Captain Douglad 
rose and bowed, saying, '' Grood morning, Colonel Le Mesurier ;*' 
who replied, " Good morning. Sir,'' and Captain Douglas left. 
Nothing was said by Colonel Le Mesurier on this occasion^ 
concerning the reason for the Order of the 10th February having 
been issued, noi" was any allusion made to it, except to say that it 
Was correct, and had emanated &om Major-General BeU. Nor, 
to this hour, has Captain Douglas received the slightest intima- 
tion on the subject, from any quarter ! Though, till the moment 
of his being cashiered, the commanding officer of the detachment 
and company to which BUey belonged, and still belongs ! 

On quitting Lieutenant-Colonel Le Mesurier, Captain Douglas 
waited on Mr. Gaudion, the Judge of the island ; who, on hear- 
ing the general nature of the circumstances with reference to 
the Order of the 10 th February, ordered a public inquest to be 
held on the ensuing morning, Wednesday, the 14th February, 
On this latter day, I may here mention. Captain Douglas duly 
reported the death of Mrs. BUey to the Major commanding 
the depdt at Guernsey, in a letter of which the following is a 
copy: — 

** ALDKBOfKY, \Uh Februart^,lBi9. 
" SiK, 

[The first paragraph rebttes to regimental routme huameds.] 
• • • • 

" I beg to report the death of Mrs. Biley, the wife of a private 
of this detachment, which took place on the 12th instant, within 
twenty-four hours after she had been removed, by order of 
Lieutenant-Colonel Le Mesurier, from the Hospital to the 
Old Canteen. 

" I have the honour to be. Sir, 
'' Your most obedient servant, 

'^ G. DOU&LAS, 
" To THE Adjutant, « Cwptatn ISth Segt.*' 

«< J>ep6t letk Begt,, Guernsey.*^ 

As the Adjutant to whom this brief but somewhat ominous 
intimation was addressed, was also the acting Fort-Major at 
Guernsey, and had, in the latter capacity, written and forwarded 
to Captain Douglas the Major-General's order of the 1st 
February, authorising Mrs. Biley to remain in the Hospital, 
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aod also probably that of the 10 th February^ to Colonel Le 
Mesurier, reyersing it; it may be presumed that the acting 
Fort-Major at once commtinicated to the Major-Greneral the 
above report of Captain Douglas; and that would probably be 
on the same day^ Guernsey being within two or three hours' 
sail from Alderney. Whether or not, however, this was done, 
Captain Douglas has never received any intimation. It is but 
natural to suppose that the announcement in question, must 
have occasioned Major-General BeU, anxiety ; though it by no 
means follows that he had not issued his order to Lieutenant- 
Colonel Le Mesurier in the due discharge of his duty, and with 
unquestionable propriety, in all respects. No one can imagine 
for a moment that the General was aware of the real state of 
facts on which his second order was to operate. 

On the ensuing morning, Wednesday, the 14th February, a 
public inquest was held by Judge Gaudion and the jurats of the 
civil court. It was attended by Lieutenant-Colonel Le Mesurier, 
who sate beside the Judge ; and Captain Douglas appeared to 
give evidence, iCnd was questioned by him. Nine witnesses 
were examined: Captain Douglas, Mr. Sands the acting barrack-< 
master, the two medical gentlemen who had attended Mrs. Riley, 
two women, the wives of soldiers, who were with her during her 
confinement; a female servant of Captain Douglas; and two 
private soldiers. 

I have before me a certified copy of the depositions taken on 
oath, at that Inquest, furnished by the GreflSer of the court. 

Captain Douglas was the first witness examined. He said that 
the husband of Mrs. Riley had called on him the day before, 
and stated that he considered the cause of his wife's death to 
have been her removal from the Hospital to the Canteen. Cap- 
tain Douglas proceeded to state the steps which had been taken 
to ascertain the condition of the Canteen; its unfitness for Mrs. 
Riley ; his report to the Major-General of the medical gentle- 
man's opinion; the former's sanction for her continuance in the 
Hospital; and her subsequent removal on the Sunday to the 
Canteen, by the order of Lieutenant-Colonel Le Mesurier, 
received on Saturday afternoon, already quoted ; and of which 
Captain Douglas handed in an examined copy. — The two 
women who had attended Mrs Riley, spoke to the great terror 
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with wbich she contemplated her removal to the Old Canteen, 
on the ground that she believed it to he haunted, and knew it to 
be swarming with rats. She '' owned herself superstitious/' but 
said '' she could not help it/' She had a great horror of the rats : 
and one of the two women swore that '^ the place was full of 
rats and vermin/' and that she actually "saw the rata on the 
Monday, '^ the day on which Mrs. Riley died ! The deceased 
implored one of the women to remain with her, for her protection, 
and appeared greatly excited. Both these witnesses declared the 
Old Canteen to have been a most unfit place for a woman to be 
confined in: and one said that she had attended other women 
in their confinements; and that the doctors had done every- 
thing in their power for the deceased. 

Private Thomas Egan said he carried Mrs. Riley's effects to 
the Canteen : when she had got inside, she exclaimed that she 
should die in it ; she was excited, and quite faint ; he roused 
her, but she remained in the same state, and quite weak, and 
he took her to Captain Douglas's kitchen. 

A female servant of Captain Douglas said, that Mrs. Riley came 
to the kitchen about seven or eight o'clock on Sunday evening ; 
that she was very much frightened at going to such a haunted 
place ; she was faint, and the witness's fellow-servant gave her 
water: she said '^she was superstitious, she could not help 
herself." When asked by the Judge, whether she had reported 
to Captain Douglas the state of Mrs. Riley, the witness replied 
in the negative. 

The Hospital Orderly said, that Mrs. Riley had been very 
happy at the prospect of being confined in the Hospital, but 
fretted, and frequently said she should die, if she were removed 
to the Canteen, and expressed a great dread of it. 

Dr. Shorland said, that on Sunday afternoon Mrs. Riley burst 
into crying about going to the Canteen, of which she had a 
great dread ; that he attended her in her confinement, from 
7 A.M. on Monday, till 8 p.m., when she died from certain causes, 
one of which was exhaustion ; that the Canteen was not a fit 
place for a woman in her state, it being cold, damp, and un- 
occupied for many weeks ; that he had felt cold in it himself; 
that he had told Captain Douglas, and also, he believed, the 
barrack-master, of the unfitness of the place ; he also believed 



44 

lie had told Colonel Lc Mesurier that the place was not in a 
fit state^ without fires to air it. That Colonel Le Mesurier had 
communicated to him on Saturday afternoon, that he had re- 
ceived an order from General Bell to remove Mrs. Riley to the 
Canteen; and, it being an order, the witness saw no alternative 
but to obey. He told Colonel Le Mesurier that the place 
wanted airing. 

, " Question by Colonel Le Mesurier, — Did I not, in the course 
of the conversation, ask whether the woman was near her con- 
finement, and whether there was any danger in removing her? 

"-4. With regard to removing the woman there was no 
danger, but the place was not in a fit state to receive her; and 
as to the time of her confinement, I could not name.'^ 

The witness proceeded to say that the child was bom dead; that 
it might have died when the mother was fainting, previous to her 
confinement ; that a mother's excitement would certainly cause 
the death of her child, before birth. That Mrs. Riley had been 
in the surgery with his consent, and was not in his way. 

Colonel Le Mesurier then asked the witness whether he had 
not given him a report as to the state of the hospital on Monday 
the 5th February? The witness answered that he had; that 
there were eight patients ; that the Orderly slept in the ward, 
whilst Mrs. Riley was in the surgery ; and that Colonel Le Me- 
surier had requested that a woman might sleep with her in case 
of her being taken ill. In answer to Captain Douglas, he said 
that he considered the surgery his own private room. 
• '' Question by Captain Douglas. — Do you remember an inter- 
view with me at my quarters when Mr. Sands, the acting 
barrack-master, was also present, on the 80th January last 7 

''A. Yes. 

*' Q. Do you recollect telling me that the Old Canteen house 
was cold, damp, and totally unfit for a woman in her condition, 
and that if she were removed there, you could not be answerable 
for any consequences ? 

''A. Yes. 
. Mr. Egerton Bains, the other medical gentleman, said that 
he had inspected the Canteen ten days before, at Captain 
Douglas's request, and found it damp and cold; and in his 
opinion, which he conveyed to Captain Douglas,. it was an unfit 
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place for a woman in Mrs. Biley^s condition. He stated that 
excitement^ fainting, or any violent emotion in the mother, 
might cause the death of her child; that Mrs. Biley^s infant 
had been dead but a very few hours ; that her mind had ap* 
peared tranquil when she was expecting to be confined at the 
Hospital j and that Dr. Shorland had done everything that could 
be expected from a medical practitioner in such a case. 

Captain Douglas was then re-called^ and thus again questioned 
by Colonel Le Mesurier. 

'^ Q. On your receipt of the order of the 1 0th instant^ telling 
you General Bellas order to remove this woman, did you report 
to me the state of the Canteen house^ as stated by the two 
medical gentlemen in this inquiry ? 

'* A. I had received a distinct and positive order from you to 
remove this woman into the Old Canteen ; and I should have 
considered myself wanting in duty, had I not at once obeyed it ; 
more particularly, as you stated that it was the General's com- 
mands ; and I remembered that I had given him already the 
opinion of the medical officer, as to the condition of the building. 
" Q. Have you ever reported to me the opinion of the medical 
men on that subject ? 

^'A. Never. I reported it to the Major-General, and believed 
that you had seen my letter.*' 

Colonel Le Mesurier then called Mr. Sands, the barrack- 
master, and thus questioned him : — 

"Q. When I communicated the order I had received from 
the Major-G«neral on the 10th February, for the removal of 
Mrs. Riley from the surgery to the Canteen, will you have the 
goodness to state to the Court my remarks on the subject ? 

^^ A. When you communicated and read to me the Major- 
General's order, you expressed yourself to the effect, that of 
course it depended on Mr. Shorland if she was to be removed, 
or words to that effect. 

'^ Q. Did I not also tell you, that if he did not think it fit to 
remove the woman, I would take upon myself to allow her to 
remain where she was until after her confinement ? 
''A. Yes. 

" Question by Captain Douglas. — At what hour of the day did 
this conversation take place ? 
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'' A. Somewhere about noon. 

*' Q. Were you not aware of Dr. Shorland and Mr. Bains 
having expressed an opinion against putting that woman into 
the Old Canteen 7 

'' A, I have had no official communication^ to express that 
such was the Doctor's opinion.'^ 

Though Captain Douglas produced the original Order of the 
loth February^ Colonel Le Mesurier did not produce that of 
Major-General Bell, mentioned by himself, and Mr. Sands, 
the bairrack-master ; nor was any further allusion made to it at 
the inquest, nor any explanation given of the reasons which 
had led to its having been issued ! 

The enquiry having closed, the official declaration of the 
result was on the same day announced in an Act of the Court, 
of which the following is a translation : — 

*' At the Court in the Island of Aldemey, the 14th of February, 
1849, before the Judge. Present, John Gauvain, Peter Mesny, 
Samuel Lauga Bobilliard, and Nicholas Barbenson Le Bair, 
Esqrs., Jurats. 

" Justice having been informed of the death of Mary Riley, 
(wife of Patrick Biley, a soldier in the 16th B/egt. stationed in 
this island), who was confined of a dead infant in the afternoon 
of Monday last, the 12th inst., and that she herself died the 
same evening; the Court, after having examined on oath two 
surgeons and several witnesses, in order to discover the cause of 
the death, equally of the said Mrs. Biley, as of her infant, and 
having heard the opinion of the Procureur de la Beine, has 
granted permission to those whom it may concern, to inter the 
mother and her infant in consecrated ground ; it appearing to 
the Court that the death of the mother was the consequence of 
her confinement: but considering, that from the evidence it 
would appear that some antecedent cause over which the said 
female had no control whatever, might have been the immediate 
cause of the death of the infant, it has ordered that a copy of 
the depositions, together with the present act, should be sent to 
the Boyal Court at Guernsey, in order that it may act as in its 
ivisdom it may think fit. 

" Fredk. Williams, Clerk to the Court.*' 
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Shortly after the inquest^ Captain Douglas and Ensign' Parker 
went to the Old Canteen house^ to look at the room in which 
Mrs. Riley had died, and were not a little moved by the appear* 
ance which it presented. It had evidently afforded little or no 
protection from the bitterly inclement weather ; owing to its 
decayed condition, one of the casements, in the passage, had 
fallen out, and lay on the floor. The walls were damp, and 
there was nothing in the room but an iron bedstead, and the 
floor was covered with the straw of the mattress on which Mrs. 
Riley had lain. As an evidence of the temperature of the room 
on the day of Mrs. Riley^s confinement and death, I may mention 
the fact, that Dr. Shorland had a violent rheumatic attack in 
the head, from having spent the day there, and was obliged to 
have part of his head shaved and blistered. He appeared in 
that condition, at the inquest, and was laid up for a considerable 
time afterwards. Riley, also, her husband, caught a severe 
cough and cold from having slept in the room, and was for 
a considerable time incapacitated from attending to his duties. 

The inquest having been thus adjourned, for the grave reasons 
assigned, to the Royal Court at Guernsey, no little excitement 
continued to prevail upon the subject at Aldemey, especially 
among the men of the detachment. On the 21st February 
Captain Douglas received a summons from the Royal Court to 
go over to Guernsey, and take with him several specified wit- 
nesses. He immediately wrote to Colonel Le Mesurier, who 
also had received a similar summons, as follows : — 

** Aldbbnbt, February 2l8tf 1849. 

" Sir, 

" I have the honour to inform you that I am desired 
by the civil power to proceed by the first opportunity to Guern- 
sey, and to take the evidence, on the late inquest on Mrs. Riley. 
I beg also to inform you that I intend, with your permission, to 
take my servant * with me. 

" I have the honour to be. Sir, 

^^ Your most obedient servant, 

''G, DoXfOLAS, 

" To THE Town-Major, &c. Ac, ** Oaptoin I6th lUgty 

''Aldemey:' 

* Patrick "Riley, the husband of the deceased. 



48 

In obedience to the summons of the civil power, he was in 
the very act of embarking on board the steamboat, at an early 
hour on the ensuing morning, together with the witnesses whom 
he had been ordered to take over with him, when an Orderly 
sergeant suddenly presented himself, and delivered to him the 
following peremptory order: — 

'^ February ^2nd. 

^' In case you might not have received my reply * to 
your note of last night, I beg to say that no officer or soldier 
leaves this garrison without my sanction. 

^^ Your most obedient, 

" William Lb Mesurier. 

« Captain Douglas, I6th Megt,** « Zdeitt.Col, TownrMajor.'' 

Astonished, as well he might be, at this order. Captain 
Douglas went forthwith from the vessel to Colotiel Le Mesurier, 
and asked whether he was to consider the above letter a positive 
order not to quit the island, notwithstanding the summons 
which he had received from the civil power. Colonel Le Mesurier 
answered in the affirmative ; adding that he would take upon 
himself the entire responsibility of what he was doing. Upon 
this. Captain Douglas immediately returned to the barracks, at 
the same time ordering the other witnesses to remain in the 
island. I am at a loss to know on what ground this extraordi- 
nary interference with the authority of the civil power proceeded, 
or can be justified^ 

Five days afterwards, namely, on the 27th February, Colonel 
Le Mesurier himself went to Guernsey, and was examined by 
the Royal Court. While in Guernsey, he had, as he himself 
subsequently stated to a gentleman in Aldemey, at least one 
long interview with Major-General Bell. On the 6th March, 
Captain Douglas, having received a second summons from the 
Civil Court, went over to Guernsey, and was examined on the 
ensuing day, Tuesday ; when he repeated, but in much fuller 
detail, the evidence which he had already given before the 
Aldemey Court. He was very closely interrogated, and under 
examination for several hours. Though extremely anxious on 

• Captain Douglas never i^ceived any such reply as is here referred to. 
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the subject, he did not succeed in gathering any intimation 
as to the means by which the Major-General had been induced to 
issue his mysterious order of the lOth February. He was, never* 
theless, as I humbly submit, clearly entitled to receive satisfactory 
explanations on the subject, as commanding officer of the detach- 
ment to which the husband of Mrs. Biley belonged, and to whom 
he had appealed for protection. The latter, Riley, had been in 
too excited a state to admit of his appearing before the Alderney 
inquest ; but gave evidence at the Boyal Court, together with the 
witnesses who had been examined on the Alderney inquest, and 
especially the two medical gentlemen. I have received an inti- 
mation of the nature of the evidence which was given by 
the latter, and which appears to have been of a decisive cha- 
racter. I have laid statements of the leading facts concerning 
which they deposed, as elicited at the Alderney inquest, sepa- 
rately, before two gentlemen of great eminence in obstetrical 
science, in London, and have their written opinions now lying 
before me, as to the causes to which the death of both Mrs. Riley 
and her child, are attributable. I think, indeed, that on the 
foregoing statement of &cts, no two competent medical prac- 
titioners would differ in opinion, as to the cause of death to both 
mother and child. 

The Royal Court commenced its sittings on the 28th Feb- 
ruary, and continued them, by adjournment, on the 1st, 2nd, 
7th, and 8th of March ; on which last day, it drew up the fol- 
lowing Public Act, expressive of the conclusion at which it' 
had arrived : — 

" At the Royal Court, at the Island of Gtiemsey, 

" The 8th March, 1849, before Peter Stafford Carey, Esquire, 
Bailiff— present, Thomas de Rettilly and ^ames Saumarez Dobr^, 
Esquires, Jurats. . 

" The Court having, by its act of the 1 9th February last, given 
permission to the Crown officers to make an investigation into 
the cause of the death of Mary Riley, and of her infant, in 

Alderney, on the 12th February last, the said Mary Riley being 
the wife of Patrick Riley, a soldier in the 16th Regt., of whidb 
a detachment was quartered in the Island of Alderney, and which 
is fully set forth in the said Act already referred to ; the Court 
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baving ftMembied, and having proceeded to the said iaveatigatkm. 
on the iSth Febnuury^ the 1st, ^nd, 7th Mardi inatsnt, and tins 
day ; and having heard several credible witneaaes;, and Ae cant- 
elnsions of the Crown officers, is of opinion, that the said infiait 
was bom dead; and that the medier died shortly aft enpawb femn 
the effeets of her confinemeiit. In conaeqaenee of whid the 
Confrt has dosed the said invertigatioQ : knot appearing to thes 
that there waa sn fi cien i eaiw s to imatitiite aaynitcikir proB wyjillwgtt 
belMre this Coort.^ — E^rtraU de9 BegU i rt s. Jemm Nifiei, Die. 
Orefief4e la BeiMe.*' 

Thus ended the second inquest on Mrs. Kiley and her in&nt. 
The result, as above mentioned, is entirely of a negative cha- 
racter, and might have appeared more satnfMtory if the evidence 
on which it proceeded had been taken in pnblic, in the presence 
of all interested in hearing that evidence, and dioting the &cts 
of the case. In all judicial enqniries into the cause of death, 
the ntmost freedom and publicity are guaranteed by the law of 
EnglMid, s»)d are congenial to its genius and spirit. We like 
nothings on such occasions, done in the dark. Had it been con- 
sistent with the course and practice of the Boyal Court al Guern- 
sey, to have, at least, published the evidence, after announcing 
their decision, although they might have taken such evidence pri- 
vately^ it might at once have cleared up all doubts, and satisfied 
eterybody interested in the fate of Mrs. Riley, and her infimt. 
Evidence may have been given by Colonel Le Mesurier and Mr. 
Sands, ef the most satisfSMitorf character, accounting for the order 
of the 10th Febraary in such a manner as to convince him who 
is still most deeply interested — ^the husband of Mrs. Riley — that 
he had no cause of complaint against any one. Up to the present 
tirae^how^nrer^ neither he, nor his late commanding officer, Captain 
Douglas^ knows anything about the matter; and it cannot be 
said that the nature of the evidence publicly adduced before the 
Alderney Courts was not sach as to justify any one concerned, in 
feeling anuous upon the subject. Why Mrs. Riley should have 
been ordered to remove from the Hospital to the Old Canteen^ 
and thati too, after the strongly ^expressed opinions of the two 
medical gentlemen as to the impropriety of such a step, I cannot 
coiijecturei except on the suppositioU'^^too cruel and insulting 
to be deliberately entertained by any person of humanity — ^that 
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tbe representatioas of Captain Douglaa Concerning the con- 
dition of Mrs. Kiley, the state of the Old Canteen, and the 
opinions of the medical gentlemen^ — were regarded as having 
been untrustworthy, and false/ 

I venture to express an opinioti, that even I, as one of your 
Majesty^s subjects, have a right to know all the circumstances 
connected with the death of one of my fellow subjects, when 
competent authority has pronounced them such as to warrant 
public judicial investigation. It is impossible to conceive of 
such an examination being conducted openly, to a certain point, 
and thenceforth secretly; especially in the case of a husband, 
though he be a private soldier, challenging the propriety of an 
order issued by his superior officers, the execution of which was 
almost immediately followed by the death of both his wife and 
child. With feelings which I jSnd a difficulty in suppressing, I 
presume to suggest that this poor soul shotdd even now, late 
though it be, have every information aflForded him on the 
subject of his bereavement ; and your Majesty's most gracious 
interposition for this purpose would be hailed with gratitude 
by him, as well as by all who are in his station, or feel interested 
on his behalf. 

I beg, however, again, distinctly to disclaim the design of 
imputing blame of any kind, or in any degree, to any party, for 
the order of the 10th February last. For aught, indeed, that I 
profess to know, or am justified in suggesting, the issuing of 
that order may have been a discreet and necessary exercise of 
military authority, with as good intentions on the part of those 
responsible for it, as appeared to characterise the issuing of the 
previous humane order which it so unexpectedly revoked. For 
aught that I know, Mr. Sands may have felt it his duty to repre* 
sent the matter to the Board of Ordnance ; and Major General 
Bell may have acted in strict obedience to orders issued by the 
Board. On all these points, however. Captain Douglas, though 
in his official capacity so intimately concerned, never received any 
information whatever. I cannot conceive that any part of his 
conduct was in any way censurable, or disentitled him to full 
explanations, or deserved anything but approbation; and, I 
would ask, how must this whole transaction have appeared 
at the time, and how must it still appea;r, to him ?— For that is 
the question. x 2 
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Himself a husband and a father, and really interested in the 
welfare of the men over whom he was placed in responsible com- 
mand^ he found his humane efforts on behalf of the unoffending 
wife of one of those unoffending men, suddenly frustrated by 
the issuing of an order which is to him at this moment wrapped 
in complete mystery. His humane anxiety on behalf of the 
unfortunate and bereaved soldier^ continued to manifest itself 
long after he himself had been placed in the agonising and 
humiliating position of having to stand before the Court Martial 
at Ghiemsey . Upwards of a fortnight after he had been cashiered 
by that Court, as guilty of infamous and scandalous conduct, but 
nearly a month before the blighting tidings were communicated 
to him, Riley hastily entered his room, on Sunday the 29th 
Aprils with extreme excitement, to say that he had been 
ordered back to Aldemey I as one of the new detachment, sent 
for the relirf of that which had been there under Captain 
Douglas. I should have thought that special care would be 
taken, under the painful circumstances which had occurred at 
Aldemey, to avoid sending Riley back to a scene of such agita-» 
tion and suffering ! It seems, however, not to hare occurred to 
the authorities to take such a circumstance into consideration : 
but as soon as Captain Douglas heard of it — clitical and oppres- 
sive as was his own situation — he again bestirred himself on 
behalf of Riley, to avert the suffering which seemed in store for 
him. Riley violently declared that if he went there, and saw 
again '' the grave of his wife and child,'* he could not tell what 
might happen to himself or to others ; and besought his Captain 
to interfere in his behalf. In a manly spirit, his Captain, 
disregarding his own situation, did interfere promptly and 
energetically. On the 29th April, he thus wrote to Lieutenant 
Armstrong, the Adjutant of the Re^ment, and acting Fort 
Major of Guernsey, in which capacity he had corresponded with 
Captain Douglas in the matter of Mrs. Riley :^— 



" Sunday, 29^ Aprils 1849. 

'' Dear Armstrong, 

'^ I have just heard that you are about to send Riley 
back to Aldemey. Let me beg and advise you not to do so, at 
.jany rate at present. The man's mind was quite upset by the 
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death ot his wife; and if he return there now^ I feel certain that 
something serious may happen. Send me an answer. 

"Yours truly, 

'^G. Douglas." 

^ Lieut. A&mstsono &c., &Cv 

Receiving no answer to either the above, or several subsequent 
applications, Captain Douglas, on the ensuing day, thus wrote 
to Major Murray, the commanding officer of the regiment, 
assured of receiving from him a prompt answer : — 

« GuKRNSBY, April 30th, 1849. 

" Dear Major, 

" Having heard yesterday that private Riley, of my 
company, was under orders for Aldemey, and feeling that, from 
the death of his wife there, together with its attendant circum- 
stances, it would be inadvisable, if not dangerous^ to send him 
there, at any rate at present, till time has restored his mind, I 
wrote to the Adjutant to beg him, under these circumstances, 
to send another man in his place i and as Biley came to me 
himself, and was very anxious, I requested an answer to my 
note. Being unable, however, to gain any intelligence what- 
ever from Lieutenant Armstrong on the subject, though I have 
written four times to him, I take the liberty of writing to you, 
to request that if the man has been sent to Aldemey, he may be 
recalled, or I fear the worst consequences may result. 

" Believe me, dear Major, 

'* Yours very truly, 

"G. Douglas/' 

** Majob Mubrat, &c. ftc." 

On the ensuing day Major Murray sent, through the Adjutant, 
the following satisfactory answer to Captain Douglas : — 

''Fo&T Oborgb, ifo^ Utf 184a. 

'' Sir, 

'^I am directed by the Commanding Officer to ac« 
knowledge your communication of the 30th ult., and to in- 
form vou that your first note to me upon the subject of 
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private Riley^s state of mind, was at once attended to, and 
acted upon. 

" I have the honour to be. Sir, 

*' Your humble Servant, 
'* C. Armstrong, 

With every disposition to put the most favourable construc- 
tion upon everybody's acts, as I trust will be evinced throughout 
this letter (on the benignant principle of the Civil Law — would 
it had been applied to the case of Captain Douglas ! — in re dubid, 
benigniorem interpretationem sequi nan minus justius est, quam 
tutitts) I nevertheless cannot avoid expressing concern that 
the cruel position of private Riley should have been apparently 
lost sight of by the authorities directing his movements. The 
disinterested and persevering kindness of Captain Douglas on his 
behalf, when himself in a state of torturing suspense as to his 
fate, with everything on earth at stake, I humbly hope will not 
escape your Majesty's condescending notice. While he was thus 
interfering, little did Riley know that his late kind commanding 
officer was such no longer, but had been expelled ignominiously 
from the service ! 

Returning, however, to the course of events. Captain Douglas, 
while in Guernsey, for the purpose of giving evidence at 
the inquest on Mrs. Riley, anxiously endeavoured to obtain 
an interview with Major-General Bell, in order to ask, and 
offer, explanations concerning this matter, and also another, 
which I shall presently lay before your Majesty. That inter- 
view he sought personally, but in vain, the Major-General 
declining to see him. He then applied, through the Major and 
Adjutant of his regiment, for permission to continue for a day 
or two in Guernsey, having a matter of importance to transact 
there ; but this also was refused him, on the ground that, as 
Ensign Parker had been summoned from Aldemey to attend 
the inquest, it was necessary for Captain Douglas to return 
and take charge of his detachment. With the sanction of 
the Major, Ensign Stackpoole then volunteered to supply the 
place of Captain Douglas at Alderney; but his services were 
declined by the Major-General, on the ground that the 
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garrison at Alderncy could not be left without a senior oflScer : 
though at that moment Captain Clerk^ R. A.^ was quartered at 
Alderney. 

These ineffectual efforts of Captain Douglas were made on 
Thursday the 8th March. On the afternoon of that day^ 
Ensign Flower^ of the 16th Begt.^ received sudden and secret 
orders to go over early on the ensuing mornings to Alderney. 
He embarked^ accordingly^ on Friday^ the 9th March^ in the 
same vessel with Lieut,-ColonelLeMesurier and Captain Douglas. 
Immediately on landing at Alderney, Ensign Flower handed to 
the latter a sealed order, stating that he had been directed so 
to dOy and to say nothing on the subject, till he had delivered 
the order into the hands of Captain Douglas, on shore. The 
following is a copy of that order : — 

** GoYBSNMBNT Officb, GuBBifBBY, JlforeA Bthf 1 84 9. 

" Sir,— 
" The Major-General commanding has desired me to inform 
you, that you and Ensign Parker will be immediately relieved 
from serving on detachment in Alderney, and you will be pre- 
pared to rejoin the Head Quarters of the Depdt by the first 
conveyance for Guernsey that may offer, after the arrival in 
Alderney of the oflBcer who is to succeed to the command of the 
detachment. On returning to Guernsey, you and Ensign 
Parker will immediately report yourselves to the officer com- 
manding the Depdt. 

" I have the honour to be. Sir, 
" Your humble servant, 

" Captain Douglas, " C. Armstaong. 

** Copt. 1 Sih Itegt,** " Lieut, and Acting Fart-Mc^or» 

Ensign Flower had another sealed order for Colonel Le 
Mesurier, with similar instructions respecting its delivery. 
Almost immediately on Captain Douglas reaching his quarters, 
he received a garrison order firom Colonel Le Mesurier, requiring 
him to give over immediately the command of his detachment 
to Ensign Flower, and proceed with Ensign Parker, by the 
earliest opportunity, to Guernsey, and there immediately report 
themselves to their commanding officer. Neither of these 
officers had the slightest suspicion of the purpose for. which 
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these steps were taken. I presume that there must have been 
some good military reasons, founded in the usage of the service, 
for so circuitous and mysterious a course of proceeding, in 
time of peace. What object however, was to be obtained in the 
present instance, it is not for me to say. Had Captain Douglas 
been apprised, while at Guernsey, that he was to be imme- 
diately relieved by Ensign Flower from the command at Alderney, 
it would have given him the opportunity of making, while on the 
spot, the necessary arrangements for the return of his fjEuoaily, 
— ^ill, too, as Mrs. Douglas was — ^to Guernsey. He was unable to 
obey the order on the same day, as he was suffering from 
indisposition, and remained in Alderney, on sick certificate, 
till the Monday following. Ensign Parker, however, went over 
on Saturday, and was placed in arrest immediately on his 
arrival at Guernsey; Captain Douglas being arrested at his 
own house, on the ensuing Sunday afternoon, by Colonel Le 
Mesurier. — Speaking merely as a civilian, I beg to say that 
it would seem to have been decorous, and consistent with 
right feeUng, if, in the absence of any pressing emergency, this 
act had been done by Colonel Le Mesurier on the ensuing day. 
For nearly two centuries it has been the statute* law of the land, 
rigidly enforced, that " no person shall be arrested on the Lord's 
day, except in case of Treason, Felony, or Breach of the Peace ;" 
that any arrest in contravention of that act '* shall be void to all 
intents and purposes whatsoever :'' and any one effecting such 
arrest shall be ^^ answerable in damages to the party aggrieved, as 
though he had been arrested without any authority at all.'' I 
apprehend that there was no necessity whatever for Colonel Le 
!N[esurier to have arrested Captain Douglas on the Sunday. In 
your Majesty's Articles of War, among the most prominent 
provisions are those which regard Divine Worship, and, by 
implication, the sanctity of the Sabbath. And it was in this 
decorous and reverential spirit that the Commander-in-Chief, 
by G. O. 563, 22nd April, 1841, reprehended the carrying into 
effect on a Sunday, of a sentence inflicted by a Court Martial : 
declaring it to be '* well known that it is not the practice of this 
country to carry the penal sentences of the law into execution 
on Sunday ; neither was it the practice of the army, whether 

• 2fi Cwr. iL c. 7. eao. 6. 
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employed abroad or at home : and he desired that thenceforth 
the sentences of such courts should not be carried into execution 
on Sundays^ except in cases of evident necessity." — On the 
ensuing Monday mornings Captaip Douglas and his family 
quitted Alderney. It being known that he had been put in 
arrest by the Town-Major, on the preceding Sunday, but not for 
what reason, — of which Captain Douglas himself was wholly 
ignorant, — ^the departure firom the island, of the late command- 
ing officer of the detachment, was made under circumstances of 
publicity exquisitely painful to persons of any degree of 
sensibility. The circumstances which led to that arrest, and 
the ensuing trial by Court Martial, I shall now detail to your 
Majesty : endeavouring, while doing so, to suppress the feelings 
of painful astonishment, with which, bearing in mind the facts 
already laid before your Majesty, I cannot but regard the 
whole course of proceedure by which it was sought to con- 
struct a charge against an officer, of scandalous and infamous 

CONDUCT 1 

The narrative wliich follows, is founded on the evidence taken 
before the Court Martial, as appearing in the official record 
of the Deputy Judge-Advocate; as well as on other facts, the 
authenticity of which can be placed beyond doubt, many 
of which were ready to be laid before the Court, had they 
allowed Captain Douglas to do so. To the minute and appa- 
rently trivial details which immediately follow, given with all 
possible fidelity, and which have acquired a painful sig- 
nificance and interest, I supplicate your Majesty's attention; 
as it is out of an erroneous representation of them to the 
military afuthorities, and a consequent grievous misconception 
of them by those authorities, and the Court Martial, that the 
ruin of this most unfortunate gentleman is attributable. 

The cheerless position of Captain Douglas, while on duty last 
winter at Alderney, has been already adverted to. He went one 
day, — on Friday the 5th January — about 1 2 o^clock, for a Uttle 
amusement, to practise pistol firing, at a spot near the ^^ Frying 
,Pan" battery, as it is called, which was at a distance of two 
or three hundred yards from the barracks where he resided* 
This happened to be the first and only time of his using fire- 
arms during his stay in the island. No one but himself, indeed, 
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knew even the fact of his possessing fire-arms. He ordered his 
servant BUey to procure some potatoes^ and to follow him with 
ihem^ and the pistol case, (which however Biley did not know to 
be snch, nor for what purpose the potatoes were required) to the 
Frying Pan battery. After placing two potatoes, and the pistol 
case, on the rampart near the battery in question, he returned 
home. Captain Douglas proceeded to make a target, in the 
wall opposite, which faced the sea, — ^by putting a potato into 
the centre of an open piece of newspaper, and then thrusting 
it into a crevice, in the wall. This he did, to make the mark 
at which he intended to aim, more distinctly visible. He had 
selected this particular spot for his practice, because it was 
retired and safe. It was entirely hid from the view of the 
sentry, or any of the men on guard at the barracks, being 
behind the angle of an intervening hill. This is an important 
and incontestable fact, and has been distinctly proved on oath 
on several occasions, and especially before the Court Martial. On 
his way to the battery, he passed the sentry stationed near the 
barracks: the extent and direction of whose beat made it impos- 
sible fot him to see whither Captain Douglas and his servant 
went. As he passed, he observed several oxen grazing about, but 
none nearer than a hundred yards from the spot where he in« 
tended to stand* To prevent any possibility of accident, however, 
he stopped firing, on observing one of them approaching some- 
what nearer, and drove them all away till quite out of sight, 
beyond the angle of the hill, considerably to his right. The 
nature of the ground made it impossible for any of the animals 
to come near the wall against which he was firing, since it was 
at the foot, and formed the boundary of, a steep hill behind, 
sloping directly down to the wall. The pistol which he used was 
one of very small bore — namely, forty-eight bullets to the pound. 
After firing about twenty or thirty shots, every one of them 
at the target in question, — standing all the while with his back 
to the sea, and against the rampart on which stood the pistol 
case and potatoes, — he saw Mr. Parker approaching. This gen- 
tleman had gone, but not by appointment, to Longy Barracks, for 
the purpose of invitiug Captain Douglas to accompany him to 
the town, to meet a brother officer. Captain Henderson, expected 
by that afternoon's boat from Ouernsey. Hearing that Captain 
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Douglas had gone towards tlie Frying Pan battery^ but not why 
he had done so, Mr. Parker followed in the same direction. It 
was a few minutes before one o'clock when he got there ; and 
having fired two shots, both at the same target at which Cap- 
tain Douglas had been shooting, he went down by a somewhat 
precipitous descent to the beach, which lay about forty-feet 
immediately below them, accompanied by his dog; intending 
to amuse himself for a few minutes by throwing stones into the 
sea, and sending his dog after them ; and also desirous of ascer- 
taining whether a hole, which had caught his eye in descending, 
was that of a rabbit, or a rat. While thus engaged. Captain 
Douglas, who had ceased firing before Mr. Parker quitted him, 
cleaned his pistol, and returned it to the case, which he locked : 
and then followed a little way after Mr. Parker, to hasten him 
back, lest they should be too late for the packet, which was 
expected to arrive at two o'clock. Before quitting the ground, 
he picked up the bullets which he had used, and put them into a 
piece of paper, intending to count how many shots he had fired, 
and also thinking of melting them again. Not having collected 
them all, however, he threw them down at, or near, the spot where 
he had stood, when firing, and where his exploded percussion caps 
were lying ; and left them there. They both returned within a 
few minutes' time to the battery, and walked towards the 
barracks. On arriving at the wall near the beat of the sentry. 
Captain Douglas called to a soldier, and told him to take 
*^the box" home to his, Captain Douglas's, house. He and 
Mr. Parker then went to their respective quarters, the latter 
leaving Captain Douglas at his own door, a little after one 
o'clock. Shortly afterwards they met on the common, and 
walked towards the town, which they reached about half-past two 
o'clock. Captain Henderson, however, did not arrive by the steam- 
boat ; and they returned to their barracks late in the afternoon. 
As already stated, the occasion above mentioned was the first 
and only time of Captain Douglas having used, or been seen, 
except by Mr. Parker, with, fire-arms since he had been at 
Aldemey. That the sentry on guard, and possibly others in 
the barracks, heard the reports of his pistol, is certain ; but it 
was not likely to attract particular attention, since the labourers 
employed on the works, and other persons, were in the habit of 
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firings daily^ in the immediate neighbourhood; much to the 
annoyance of Mr. Bisaet^ to whom belonged the oxen in question^ 
and whose farm lay at the back of the barracks. That person 
was also ap overlooker of the government work«^ and had on 
several occasions come into collision with those whom he dis- 
covered trespassing for the purpose of shooting rabbits. He had 
even once seized a gun^ and broken it over a gate: by this 
and similar acts rendering himself not a little unpopular. 
It is also to be observed^ that the spot where Captain Pouglas 
and Mr. Parker had been firings was perfectly open and acces- 
sible from the hill^ and the ros^d above. On the very day in 
question^ an4 shortly before and after Captain Douglas and 
Mr. Parker had been firings persons were seen by several wit- 
nesses near the same spot with guns^ — and were even heard firing. 
All these facts Captain Douglas was prepared^ and anxious to 
lay before the Court Martial^ and offered to do so repeatedly ; 
as well as to prove by direct and absolutely conclusive evidence^ 
that the animal, a bullock, supposed to have been shot near the 
place in question, if shot at all, could not have been, and in 
fact, most certainly had not been, shot or killed by either himself 
or Mr. Parker, neither of whom knew anything about it. Every 
such attempt, however, was resisted by the Court. The Presi- 
dent asserted^ and at length with much sternness, that such 
evidence was wholly irrelevant to the issue before the Court 1 
Captain Douglas called Bisset, himself, as a witness; a.nd the 
President abruptly stopped him, while he was in the very act of ' 

giving the explanation required by Captain Douglas. I quote 
from the official record . — 

" Q. Have you had disputes with ' navvies * and others about 
shooting at or near your farm ? 

" J, I have had no dispute with ' navvies " — but two masons 
belonging to the building at the breakwater were — 

''The Court here interrupted the witness, as the answer 
appeared to have no reference to the charge I '^ 

On one of the last of these occasions. Captain Douglas handed 
in to the Court the following written remonstrance (to which I 
shall have occasion again to refer), which was thus entered, at 
his request, on the proceedings — 

'' ' I really feel embarrassed as to the course which I ought to 
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pursue. I wish every part of my conduct^ at the time in ques- 
tion, to be fully before the Court : especially that the minds of 
the Court should be convinced that I had no concern in the death 
of the bullock; or at all events that it should appear on the pro- 
ceedinffs, that I tendered distinct evidence for that purpose, and 
especially that of Ensign Park&r,^ 

"The Court again informed the prisoner, that they must 
finally decline to enter in any way into the cause of the death of 
this bullock; on which subject they can neither form an 
opinion, nor foutid an investigatioti/' 

For the present I beg permission to pass over this extra- 
ordinary proceeding, without farther comment. 

Neither Captain Douglas, nor Mr. Parker's attention was called 
to the circumstance of their harmless pistol practice on the 5th 
January, till about three or four o'clock on the ensuing Monday 
afternoon, — the 8th January, During the interval. Captain 
Henderson had arrived from Guernsey; and he, Mr. Parker, 
and Captain Douglas were walking together towards the town, 
when they met Mr. Bains, the medical gentleman whose name 
has been already frequently mentioned. After the ordinary 
salutations, Captain Douglas asked him '"^ what news was going 
on in the town ? " To which Mr. Bains answered, laughing, 
" Nothing new, since your sport with the bulls of Bashan, at 
Longy" and he proceeded to say, to the surprise of Captain 
Douglas and Mr. Parker, " that he understood a bullock had 
been shot, at, or near, Longy.'' Captain Douglas replied, with a 
smile, '' You surely don't mean to say that / am charged with 
having had anything to do with it ? ^'— " Indeed you are," said 
Mr. Bains — ^^ and you will find the constable at your quarters 
about it, on your return 1 — But it is true, is it not, that you and 
Parker were ball firing there ? " — ^^ Yes, we were practising," 
replied Captain Douglas, unhesitatingly, "but I know nothing 
about the bullock, or shooting the buUock,'* I forget which, said 
Mr. Bains, when before the Court Martial ; on which Captain 
Douglas asked him — " Q, Did I appear to make any mystery, 
or concealment, of my having been shooting there? " 'to which 
Mr. Bains answered, "None whatever!" After some other 
observations, Mr. Bains, who knew the position in which 
Colonel Le Mesurier and Captain Douglas stood towards each 
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other, fiaid^ with a smile^ " Colonel Le Mesurieir has gone up te 
look at the bullock I ^^ To this observation Captain Douglas 
made a brief sarcastic answer; and shortly afterwards Mr. 
Bains left them. 

The three ofiSicers^ after continuing their walk for some time 
longer, separated, towards five o^clock. Captain Henderson 
went to Corblets barracks, to dress for dinner, both he and Mr. 
Parker being engaged to dine that evening with Captain 
Douglas; who, with Mr. Parker, walked towards Longy, 
expecting to meet with the constable spoken of by Mr. Bains. 
As they went, they conversed on the subject of his communi- 
cation, remarking how oddly circumstances seemed to favour 
the notion that, if a bullock had really been shot, it must have 
been by them ; and they also adverted to the fact of Colonel 
Le Mesurier having already become acquainted with the matter, 
and what could have been his object in going to see the carcase 
of the animal. After some consideration, they agreed that it 
would be better, imder the circumstances, not to admit the fact of 
their having been firing, but leave it to be proved by those who 
seemed disposed to charge them with having shot the bullock. 
On reaching his quarters. Captain Douglas called to his colour- 
sergeant James Lendon, who told him that a constable named 
Benier had been there, enquiring about the death of a bullock, 
but on finding Captain Douglas from home, had gone over to 
Corblets, to see Mr. Parker. On being asked what had passed, 
Lendon answered that the constable, and Mr. Tourtel, the 
Serjeant of the Aldemey Court — said that they had found a 
pool of blood, and the prints of oxen's hoofs close beside it, on the 
spot where the bullets had been discovered ; and that on hearing 
this, he had gone with them to the spot, but found neither blood 
nor foot marks. On pointing this out, they said that the rain must 
have washed both away, Lendon denying that such could have 
been the fact — as there had been no rain since the Saturday, or 
at all events not sufijcient to produce the effects alleged. Lendon 
also stated that Benier had said nothing about any one^s having 
been firing, but only about the shooting of the bullock. Captain 
Douglas said to Lendon, ''Of course we were firing there, Lendon, 
but whether any one can prove we were, is another matter — at all 
events, we have not shot this bullock, and know nothing about 
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it/' Benier admitted, on cross-examination, that he had pointed 
out to '^ a sergeant, whom he did not know, a spot on the ram- 
parts, where blood had been found,'' — adding, '^ that the blood 
was not on the ramparts ; " and Lendon, who was the last wit- 
ness called by Captain Douglas, could have spoken to the other 
facts, but it was not deemed expedient to attempt to proceed in 
that line of examination, after the President's peremptory and 
final refusal to enter ^' in any way", into the cause of the death 
of the bullock. 

Having mentioned the name of Tourtel, I beg leave to state 
a circumstance relating to him and Captain Douglas ; as every 
thing operating on the mind of the latter, or likely to do so, 
at the time to which the attention of the Court was directed, is 
important in an enquiry of this nature. Tourtel was a respect- 
able man, holding the appointment of Serjeant iu the Aldemey 
Court, and as such, often occupied in giving advice and assistance 
to the suitors. Shortly before the period of which I am speak- 
ing, he was erecting a new house in the vicinity of the barracks, 
intending to open it as a public-house, through a tenant, to 
whom he had let it. To this, however. Captain Douglas 
strongly objected, deeming it likely to be attended with conse- 
quences prejudicial to the soldiers — special regard being had to 
the low price of spirits iu the Channel Islands. He therefore 
communicated his views on the subject to Judge Gaudion, and 
the latter conveyed them to Major-General Bell; who, deeming 
Captain Douglas's apprehensions to be well founded, reftised to 
grant the license; and I believe that none has been granted up 
to the present time. Tourtel called on Captain Douglas, and 
respectfully, but earnestly, remonstrated with him on the sub- 
ject. He was, however, inflexible, — stating that he acted solely 
from a isense of duty, in order to prevent temptation being 
placed in the way of men for whose good conduct he was 
responsible. This was a great disappointment to Tourtel, 
occasioning a serious depreciation of the value of his property; 
and Captain Douglas not unreasonably supposed that his inter- 
ference had left a sense of irritation towards himself, on the 
mind of Tourtel. He, Benier, and Bisset, were in the same 
rank of life ; and, as I believe, after the affair of the death of 
the bullock, on intimate terms with each other. 
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Almost immediately after their conversation with London, 
Mr. Parker left for his barracks, to dress for dinner. He had 
not got far from Captain Douglas's quarters, when he was 
accosted by a person unknown to him, but who proved to be 
Reuier ; and who asked him, ** if he was Mr. Parker f '^ The 
latter answered, '^ Yes /' on which Benier said, that a bullock 
had been killed round by the battery, and he had been sent to 
enquire about it : and he asked Mr. Parker, '^ if he knew any* 
thing abaut it ? '' Mr. Parker answered, " No, I do not." 
Benier then asked if Captain Douglas was at home — ^adding, 
that *' he was going to the Captain to enquire, on the same pur- 
pose!* The above conversation was given in evidence by 
Mr. Parker, and Benier confirmed it. Mr. Parker went on 
towards his barracks, and Benier to Captain Douglas's quarters, 
which he reached within two or three minutes after having 
spoken to Mr. Parker. Captain Douglas was sitting in the 
drawing-room, with Mrs. Douglas, and the children ; but on 
being told, by his servant (Biley), that ^'a Frenchman'^ was at 
the door, waiting to speak to him, immediately went to it, alone 
— would that Mr. Parker had not left, or that any third person 
had been present I — and found Benier standing outside the open 
door. It is on what then passed, during only one or two minutes' 
interview, between him and Benier, — between a highly-educated 
and honourable British officer, and an illiterate constable, — 
between one remarkable for guarded accuracy, and another who 
was the very reverse, and moreover, imperfectly acquainted 
with English — that the cruel imputation of wilful falsehood, 
the first '^ instance^' of the Charge, was brought against Captain 
Douglas I 

The following, which was furnished to me at my request by 
Captain Douglas, upon his honour, is his account of all that 
passed between himself and the constable, to the best of Cap* 
tain Douglas's recollection. — '^ Captain Douglas having left 
Mrs. Douglas and the children in the drawing-room, went alone 
to the door where Benier was standing, and exclaimed, ' Well, 
what is it 7^ Benier touched his hat and said, ' He had come to 
say that some one had been firing to the right of the barracks, 
and a bidlock of Mr. Bisset's had been shot, and he wanted 
to know if it had been done by Captain Douglas w Mr. Parker, 
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or any one about the barracks^ or if he knew any thing 
about it/ Captain Douglas replied ' that he did not ; that he 
had not shot the bullock^ and he was sure Mr. Parker had 
not^ and he did not think any one about the barracks had ; 
but Benier was at liberty to go into them and make any 
inquiry he pleased/ Benier said, * That he had already been 
there/ [which I have ascertained to be a fact.] After a little 
pause he added, ' that a Times paper had been found near the 
spot, with Captain Douglases name on it.^ To which Captain 
Douglasi, indignant at being thus cross-questioned at his own 
door by a constable, rather sternly answered, ' Possibly so ; 
there were plenty of kis papers about ; they went all through 
the barracks and into the town, and he had five or six a week.' 
On this Benier said, ' Excuse me. Sir, I only wanted to 
know. Good evening, Sir/ and went away in a very submissive 
manner.*' 

That Benier asked Captain Douglas whether he had been 
firing, or knew who had been firing, in the battery, or any thing 
to that effect ; or that Captain Douglas said, '' We have had no 
ball firing since we have been here,''* or anything of the kind, 
or anything which Benier could have really understood to signify 
anything of the kind. Captain Douglas most solemnly denies, 
and declares that he would deny with his dying breath. 

That his account of this momentary interview is, to all intents 
and purposeis, the true one, I undertake to show, independently 
of his assertion, beyond all reasonable doubt. 

When Benier, however, was called before the Judge, on the 
next day, he thought proper to say that his question to Captain 
Douglas had been, '^ whether he knew who had been firing ball 
in the battery?'^ and that Captain Douglas answered, '' that he 
did not."t On that solitary mistaken statement of the constable, 
— made behind the back of Captain Douglas;^ who, had he been 
present^ would have indignantly contradicted it ; a statement not 
brought to his knowledge till very long afterwards-^-Oaptain 
Douglas, without ever having been told of its existence by Major- 

* Such was, however, the &ct ; as, probably, Renier had heard very often, in 
the course of his enquiries among the soldiers, with whom *' ball firing," or '^ball 
practice,'"" would be famifiar tertns. 

f The original French Deposition wiH be fovaidpost, pp. 119, 120. 

F 
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General Bell or Colonel Le Mesnrier, or asked for any statement, 
explanation^ or contradiction, had a charge of wilful false- 
hood brought against him eleven weeks afterwards — and he 
has been ruthlessly cashiered I Not having the faintest idea, 
till he obtained a copy of the Charge, on the 20th of March, ten 
days after his arrest, that this supposed falsehood was one of 
them ; and believing, till that moment, that he was to be charged 
with having shot Mr. BisseVs bullock ! 

Having thus denied knowing anything about the matter on 
which the constable had come to enquire. Captain Douglas re- 
garded the affair as at an end, as far, at least, as concerned 
the military : taking for granted that the constable would 
report the answer which he had received, to the judge. When 
he, and his two brother officers, met at dinner, at six o'clock, 
the same evening, the affair of the bullock became a subject of 
conversation. Upon this, the following was the evidence given 
by Mr. Parker : — 

" Q. Ay Captain Douglas. — Did you, and I, and Captain 
Henderson, dine together that evening ? 

" A. Yes. 

*' Q. Did yon tell me at that dinner what the constable had 
said to you 7 

A, Yes, I did. 

Q. Did I tell you what he had said to mef 
A, I remember Captain Douglas telling me, that the constable 
had been to him, and asked him whether he knew anything of the 
death of the bullock. This is all he said, to the best of my 
recollection.*' 

The affair was treated in a jocular tone, especially the circum- 
stance of Colonel Le Mesurier's having been so soon stirring in 
the matter : and it was said, that '* no doubt, if there was to be 
a court held about the business, Colonel Le Mesurier would 
make his appearance there, and sit in full uniform by the 
judge ! '' 

The next morning, before Captain Douglas had left his bed- 
room, his servant told him that the constable had called again, 
to say, that the judge was going to hold a court that day, and 
wished the officers to be there, and also, that Captain Douglas 
would order the soldiers on guard on the 5th January, to be 
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in attendance. Captain Donglas exclaimed impatiently — 
" What ! is this the bullock affair again ? Very well, I will 
see to it/' He began to think that the matter was assuming a 
serious aspect. A court to be held, the guard summoned, the 
two officers requested to attend — and all this, notwithstanding 
they had both assured the constable, that they knew nothing about 
the bullock, or its death ! It seemed likely that Renier and 
Tourtel had reported to the Judge, that they had seen a pool of 
blood, and the mark of struggling oxen's feet, on the very spot 
where the bullets and percussion caps had been found : and 
this, too, coupled with the fact of Colonel Le Mesurier having 
come to Mr. Bisset's shed to see the bullock, might well suggest 
the necessity of caution. Captain Douglas sent a messenger 
for Mr. Parker, and also ordered the men who had been on guard 
on the 5th January, to go down to the town. With scrupulous 
propriety, he abstained from any communication with them, 
directly or indirectly, on the subject, till upwards of five weeks 
afterwards ; when he discovered, most unexpectedly, that they 
could, from the first, have stated facts,* which would put an end 
to all suspicion of either himself or Mr. Parker having shot 
the bullock ! and thereby rendered it safe for them to avow, in 
the first instance, that they had been practising pistol firing ! 
On Mr. Parker's arrival, they both talked the matter over 
somewhat anxiously — adverting to the unpleasant footing on 
which Colonel Le Mesurier and Captain Douglas stood towards 
each other. It was on this occasion, that he and Mr. Parker 
had the conversation which follows, but which the latter, 
when before the Court Martial, seemed to think was on the 
preceding evening : — 

" Q. Did I ever say anything to you about admitting or 
denying that we had been firing on the 5th January ? 

" A. Yes, Captain Douglas did. He said it would be better 
not to admit that we were firing, under the circumstances ; 
at the same time, we must not deny having done so. I think 
this was on the 8th of January [the day in question], the first 
time Captain Douglas said it. 

Q. Did you ever hear me deny it to any one ? 
A. No, never. 

• Post, pp. 124, 125. 
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" Q. Have I all aiong told you that if we did say anythmg, we 
must adhere to the truth ? 

"A. Yes." 

This gentleman^s honour and veracity were unquestioned; 
and I trust that your Majesty will deem his testimony of great 
importance, in an enquiry concerning the conduct of Captain 
Douglas^ at this particular conjuncture. 

Captain Douglas was indignant at the course adopted by 
Mr. Bisset, of whom he had no knowledge whatever. I respect- 
fully ask whether, in his high and responsible position in the 
island, he had not a right to expect that any one who considered 
he had a cause of suspicion or complaint against either himself, 
or any person under his command, should have come to him 
personally, in the first instance, and asked for an explanation, 
instead of rushing at once into a law court, and sending a 
constable to cross-question him ? If Mr. Bisset had taken this 
obviously proper course, Captain Douglas would have gone at 
once with him to the ground, explained when and where 
he and Mr. Parker had been firing, assured him that he knew 
nothing whatever about the death of the bullock, and given him 
all the assistance in his power to discover the perpetrator of any 
such outrage. This Captain Douglas from the first asserted to 
me that he would have done ; and it is only within the last few 
days, and after writing the above, that I have accidentally dis- 
covered a document in his own hand-writing, and the existence of 
which he had himself forgotten^ which afibrds cogent evidence 
that he would have taken, had he been treated with proper 
respect, the course suggested. On the 1 7th February he wrote 
a letter to Judge Oaudion, relative to a spontaneous avowal 
made by himself to the judge, on the preceding evening, of the 
fact that he and Mr. Parker had been firing ; and in this letter 
occurred the following paragraph : — 

'' I would have told all I did to you last evening, to Mr. Bisset, 
long since, had he come to me himself; but when he brought 
the matter into court, I did not think it necessary to give him 
more assistance to prove his case than I was obliged. If he 
would now, on hearing what I stated to you last night, with the 
evidence of Parker, &c., be satisfied that I did not kill his ox, I 
should be willing to increase the reward ofiered for the detection 
of the ofiender.'' 
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In srueh a position of embarrassment and vexation^ an officer 
had a right to look for advice and support to his superior. 
Captain Douglas^ however^ could not exercise this rights 
estranged as he was from Colonel Le Mesurier^ whom he 
beKeved to be animated by very unfriendly feelings towards 
him. Whether or not that belief was well-founded^ may be 
judged from the following circumstance^ which has been already 
briefly adverted to, — and was proved on oath before the Court 
Martial, and admitted by Colonel Le Mesurier himself. 
Mr. Bains the surgeon at Aldemey, stated, '^ that on the 17th 
March/' — a week after Captain Douglas had been arrested, — 
Colonel Le Mesurier was conversing with him about the bullock 
affair, and said, ^' that if he and Captain Douglas had been on 
friendly terms, he would have settled the matter in a day, and 
things should never have come to that point ; that he would 
have gone to Captain Douglas as a brother officer, and put him 
on his honour on the matter : and he would then have gone to 
Mr, Bisset, and did not think he should have had any difficulty, 
and felt sure of being able to satisfy him.'' Had this course 
been taken, all would have been well ; as Colonel Le Mesurier 
himself testified to the Court, when thus questioned by Captain 
Douglas : — 

'' Q. Would you have believed, or disbelieved me, if I had 
made a deliberate statement upon my honour ? 

''A. I WQuM have believed Captain Douglas of course. . . . 

" Q. Do you believe me capable of having told a wilful 
falsehood, to any body ? 

'' A, I should be sorry to entertain such an opinion of any 
man, mu9h more so of a brother officer : and I do not so now, 
of Captain Douglas." 

Colonel Le Mesurier's own account before the Court Martial 
of what had passed between him and Mr. Bains, at the interview 
above mentioned, was the following : " I certainly recollect say- 
ing, that I regretted exceedingly that a misunderstanding had 
existed between Captain Douglas and myself : for had he come 
to me the day after the occurrence, when I returned to Alderney, 
I should have been hi^py to have settled the matter without its 
coming before the public."- It will be seen that Captain Douglas 
did call on Colonel Le Mesurier upon his return to Alderney : 
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— yet the latter did not consider that the good of the service 
required him to do what he said he should in such case have 
done : — and what has been the result^ but these disastrous 
proceedings ! 

Thrown thus upon their own resources^ — Captain Douglas 
having also to protect his junior officer^ as well as to guard his 
own interests^ — they took the best course which presented 
itself. Their first object was^ to ascertain what were the respec- 
tive rights of themselves^ and the Civil Court : whether it could 
compel to make statements^ or answer questions on the subject 
into which it was enquiring^ those called before it plainly as 
suspected persons. They could not ascertain whether the pre- 
vious witnesses had spokeli to the circumstance of the pool 
of bloody and bullock^s foot-marks being found on the ramparts. 
If they had so spoken, and then Captain Douglas and Mr. Parker 
had admitted having been firing on the precise spot, was it 
likely that they would have been believed, if they asserted that 
they had not shot the bullock? — They had not a single witness 
to corroborate them. Captain Douglas referred to a copy of 
" Simmons on Courts Martial ;'' a work with which, having him- 
self sate on many Courts Martial, he was familiar, — and pointed 
out to Mr. Parker the following passage. " It is a charac- 
teristic of all British jurisprudence, that the accused, shall be 
protected from answering any questions which may tend to 
crimiuate himself. . . . Though an officer accused cannot 
refuse to obey an order directing him to appear before a Court 
of Enquiry, charged to enquire into his conduct, yet he may 
object to take any part in the proceedings, and has a right to 
decline answering any questions, or making any statement, 
which may, in his opinion, be prejudicial to him, in the course 
of any ulterior enquiry into the afiair.^'* 

On reading these passages, both officers came to the conclu- 
sion that they might attend the civil court with safety, as, indeed, 
they might have attended any civil or criminal court, under similar 
circumstances. If the law civil or military be otherwise, and 
officers or others accused can be compelled to answer criminatory 
questions, I submit that the sooner such a startling state of things 

* Simmons on Courtg Martial, 8 ed., pp. 97, 98. 
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is publicly announced^ the better.. But I humbly crave leave to 
deny this proposition altogether^ as a libel on the law of the 
land. If, instead of a bullock, a human being had been found 
apparently shot dead, close to the spot where Captain Douglas 
had been firing, but of such death was entirely innocent^ and 
ignorant ; will any one venture to assert that it would become 
the duty of Captain Douglas, on finding himself unjustly sus- 
pected, to volunteer a statement that he had been firing a pistol, 
on the precise spot ? — knowing that so much of his statement 
might be believed, but the remainder, being an avowal of inno- 
cence, disbelieved? The very case of Captain Douglas, at that 
moment, is thus put by a great American jurist, in a passage sent 
to me by an acute and accomplished member of the bar, indig- 
nant at these proceedings — 

" Take a criminal case. Money has been stolen, consisting 
of coins not very common in the place where the fact 
occurred. The accused has been seen to pass* some pieces of 
the same description ; other circumstances cause him to be sus- 
pected. He has no proof of the manner in which he acquired the 
pieces in question. He is innocent; but he confesses to his 
counsel that, about the time of the loss, he was in the chamber 
where the theft was committed. The other circumstances 
would not be sufficient for his conviction; Imt this, added to 
them, would have that efiect ; and there is no other proof but 
his confession to his counsel. Shall he be forced to cause the 
conviction of the innocent man, whom it is his duty to defend 7 
But the question does not turn on the justice or injustice of the 
law, but on the sufficiency of the evidence to show a breach of 
it. The law, in the criminal case supposed, that forbids theft, 
is a good law, and ought to be executed ; but the effect upon 
the minds of a jury, of the circumstantial evidence adduced to 
show the guilt of the accused, cannot be regulated by law ; and 
the true circumstance of the presence of the party at the place 
where the fact was committed, might lead to a false conclusion 
that he was the offender, and therefore might, with great pro- 
priety, be convicted. So in civil cases, circumstances of common 
occurrence may be supposed, which, though true in themselves, 
might probably lead to a false conclusion. ... If it be said 
that in all these, and other cases which may be imagined. 
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the rehttion of the eircumstanoes would be accompanied 
by a denial of the main fact^ which they might render 
probable^ and that, aa it is a rule that the whole ccmfession 
must be taken together^ the danger would tie obyiated ; it is 
answered, that the rule cited is a good one, but that there is a 
general disposition to believe so much of a confession as makes 
against the party, and to disbelieve the rest/'^ Tf this 
distinguished jurist had had in his eye the case oi Captain 
Douglas, he could not have expressed himself in terms more 
precisely applicable to it. 

Captain Douglas and Mr. Parker regarded the passage firom 
Simmons on Courts Martial, to which they had referred, 
as conclusive ; and resolved to act upon it, by refbain^ to admit, 
should they be asked, that they had been firing in the battery. 
They determined, however, to make an effort to obtain the 
advice of Colonel Le Mesurier; and, with that view, eaUed 
several times at his house, both previously and subsequently to 
their going before the civil court. It was the intention of 
Captain Douglas to have communicated everything to Colonel 
Le Mesurier, if he had proved friendly or conciliatory; and such 
was Captain Douglases only object in going to Colonel Le 
Mesurier's quarters, whom he thus questioned before the Court 
Martial : — 

'^ Q. Was my call with Ensign Parker in the afternoon of the 
day on which the Court at Aldemey had been [was] sitting? 

" A. I really believe it might have been — and I think it was 
— ^but I am not positive. 

'•Q. Had you then heard anything about the occurrence 
respecting the bullock ? 

" A. Of course : everybody was talking about it in Alderney. 
I could not avoid hearing it. 

" Q. Did you, on my visit, allude to the occurrence respecting 
the bullock, or the investigation at the Court ? 

"A. No. 

'^ Q. Had you then heard that I was supposed, in some way, 
to be concerned in the affair ? 

^*A. It is impossible for me to answer such questions. 

* LivingBtone's Report on the Code of Evidence, p. 276. 



73 

" Q. Was your manner to me^ npon that occasion^ cold^ or so 
cordial as to invito my confidenee ? 

" A, That question I beg leave to decline answering." 

This was almost immediately after the President had told 
him that he need answer no questions tending to show 
HOSTILITY towards Captain Douglas ! Mr. Parker was 
then examined to this point : — 

'' Q. What was Colonel Le Mesurier^s demeanonr towards us 
on that occasion? 

[The Court was cleared to consider the propriety of this 
question ! On the Court returning^ it was announced that the 
question might be put.] 

"A, Towards Captain Douglas it was not friendly ; it was 
friendly towards myself.^' 

Captain Douglas said before the Courts in his defence^ that 
^^ Colonel Le Mesurier^s conduct was uncordial in the extreme, 
and we left without having mentioned the subject, — I, con- 
vinced that I could expect little or no assistance from ^m, and 
that, unless I was very prudent and guarded, I should get 
involved in trouble and liability, both civil and military.'^ 

And such apprehensions were well founded. To say nothing 
of any civil or criminal consequences, beyond b^g required to 
make compensation te Mr. Bisset, — which alone was intolerable 
to a man conscious of his innocence, and that advantage was 
being taken of a mere unlucky coincidence to involve him in 
trouble and injustice, — much more serious was the military 
offence of which he might be accused. By the 106th of your 

Majesty^s Articles of War, ^^ Any officer who shall 

maliciously destroy any property, whether belonging to your 
Majesty^s own subjects, or to inhabitants of other countries 

shall, on conviction, be liable to be cashiered, or suffer 

such other punishment, according to the nature and degree of 
the offence, as by the judgment of a General Court Martial 
may be awarded ;^^ and such conduct might also be deemed 
" scandalous and infamous conduct^* under section 80, to which 
was annexed the peremptory punishment of cashiering; or '^a 
disorder to the prejudice of good order and military discipline,*' 
under section 108, and inducing the penalty of cashiering, and 
being otherwise seriously punishable. 
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Captain Douglas and Mr. Parker took luncheon^ that day, at 
Mr. Bain8*8^ who, knowing more of the nature of civil proceed- 
ings in Alderney than Captain Douglas, advised him to employ 
Mr. Barbenson, the only professional gentleman in the island. 
Captain Douglas replied, that ^^he had done nothing wrong; 
he had not shot the bullock : he knew nothing about it, and 
there could be no occasion for a lawyer in such a case.'^ 
Mr. Bains, however, so strongly urged him to take the 
course suggested, that he wrote, but very reluctantly, a note, 
requesting the services of Mr. Barbenson, and took it to him at 
the Civil Court. He came out, and explained that his official 
character, as your Majesty's Procureur, prevented his advising 
Captain Douglas ; adding, that what was going on was merely 
an investigation, and as yet there was no accused person before 
the Court. On returning to Mr. Bains, Captain Douglas 
repeated his assertion that he was perfectly innocent, and would 
" stand the brunt of whatever might happen." 

Towards the close of the day, after all the witnesses had been 
examined, Captain Douglas and Mr. Parker were called into 
Court, and went, entirely ignorant of what might have been 
deposed b^ore it. For aught they knew, not only might Benier 
and Tourtel have sworn to the pool of blood and bullock's foot- 
marks at the precise spot where they had been firing, but some 
of the soldiers, or others, might have happened to see them firing, 
which was not impossible, from the nature of some of the 
neighbouring ground. I beg leave here to lay before your 
Majesty, as it will soon appear to be of great importance, a 
brief but accurate account, taken from the official record, of the 
evidence which had been that day adduced before the Civil 
Court. 

Nine witnesses were examined, four of whom were soldiers. 
The first civilian was Bisset, the owner of the bullock supposed 
to have been shot. He said that he had last seen it alive at 
noon on Friday, the 5th January, with his others, on his farm 
at the back of the barracks ; that he had heard frequent bullet- 
firing in that direction at about two o'clock that afternoon; 
that his attention was directed to the bullock floating in the 
bay, on the next morning; that he had had it taken home and 
skinned, when a bullet's hole was discovered under one of the 
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horns ; that he had seen the spot where the bullock must have 
died, from the quantity of clotted blood lying there, under the 
Longy battery, and below a part of the ramparts, within 
which he found flattened bullets, gun-caps, and pieces of a 
newspaper, addressed to Captain Douglas; that the spot where 
the blood lay, was at about seventeen feet distance from 
[beneath] the spot where the bullets, &c., lay, and that there 
were also fresh footmarks of oxen's feet, on the ramparts. 

Then came Renier, who gave his evidence in French. Instead, 
however, of saying that he had found blood on the ramparts, he 
confirmed the statement of Bisset as to the blood (with beast's 
hair) having been found, not on the ramparts, but lying beneath, 
under, the Longy battery, in a direct line, below the spot 
on the ramparts where the bullets were found. The bullock 
had a hole under the horn, which seemed to be that of a ball 
the blood being coagulated in the flesh. '^Yesterday (Monday) 
I had the head opened, but could discover no exit for the ball 
(mais je ne pus pas decouvrir I'exit de la bal) ; that on the same 
day he had seen Captain Douglas, and asked him if he knew 
him or them who had been firing hall in the battery ; he said 
no (s'il avait connaissance de celui ou ceux qui avaient tire k 
balles dans la batterie. II me dit que non) ; and that as to 
newspapers, he received five or six a week, and lent them to the 
soldiers in the barracks.'' 

Then came a publican, giving his evidence in French; 
and deposed that a soldier named Garret had said, at the 
public house, on Saturday evening, the 6th January; that 
Captain Douglas and Mr. Parker were out shooting on Friday 
afternoon, and that he understood the guard would be called 
on, upon the subject. Two men (civilians) said they were 
at the public house, and heard the soldier say that Captain 
Douglas and Mr. Parker had been shooting on Friday after- 
noon, but one of the men added, that the soldier said "he 
had not seen them himself." This soldier was caDed, and 
positively denied having said that Captain Douglas and Mr. 
Parker were firing; declared that he did not see them with 
either pistols or rifles on Friday; and that he was in the 
barracks on the Friday afternoon, and heard no firing. A 
brother of Bisset said, that during Saturday another soldier 
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told him that Mr. Parker had been firing on Friday. That soldier 
also was called, and denied haying had any such conversation. 

The corporal and sentry on guard on Friday, were then called. 
The former said that he had heard five or seven shots fired to 
his right, but had not left his guard-room much, and did not 
see who it was that was firing. That Mr. Parker passed his 
guard alone about two o'clock, but had no fire-arms. 

The sentry said that he heard shots from his right, ^' but saw 
no one who shot -^ that Mr. Parker passed his guard about 
two o'clock) " going in the farm,'' and he told Mr. Parker that 
Captain Douglas had passed. About an hour afterwards both 
officers returned ; " he did not notice that they had any fire- 
arms ;" and repeated, that ^' he could not say who was firing on 
his right." 

One of the soldiers said that Colour-Serjeant Lendon some- 
times got newspapers in the barracks ; the other (the sentry), 
that he sometimes saw the " Guernsey Star," but did not see 
the " Times" in the barracks. 

How seriously this evidence was afterwards mistaken, and 
consequently misrepresented^ to Captain Douglas, I shall pre- 
sently have occasion to explain ; and also how important it is 
for the interests of justice, in this case, that the true nature of 
that evidence should now be known. 

Judge Gaudion stated to the Court Martial^ that he told Cap- 
tain Douglas and Mr. Parker^ on their entering the Civil Court, 
why they had been sent for : " that the enquiry was to ascer- 
tain, if the bullock had been shot, who had caused the actJ^ He 
also expressly stated that he did not inform Captain Douglas that 
one abject of the Court was to ascertain who, or whether Captain 
Douglas in particular^ had been firing at the time and place in 
question : — and said that he thought he did not even mention 
to him that the bullock was supposed to have been shot at or 
near the Longy Battery on the 5th January. He further told the 
Court Martial that it had been ^'entirely optional with Captain 
Douglas to make what statements he might think proper." 
Well, indeed^ he might say so. The twa officers in question 
stood before him virtually as the accused parties — ^for he 
explained to the- Court, that Mr. Bisset had, in his evidence, 
" given strong intimation that Captain Douglas and Mr. Parker 
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might have shot his bullock/' That, however, he did not 
mention to them ; but, of course, taking for granted that two 
British officers would scorn to tell a fidsehood, he at once put 
to them a question, the answer to which might settle the whole 
matter one way or other, if they chose to give an answer. 
And that question must have satisfied them that the only object 
of the Court was that which the judge had distinctly told them 
it was, namelyj to find out who had shot the bullock. The 
following was that question : — 

*^ Whether as gentlemen and men of honour, they had ai\y 
knowledge who had shot the bullock ? '^ To which they both 
imhesitatingly answered, that they had not. I should have 
thought that this answer to a question of such a comprehensive 
and conclusive character, would have ended the matter. The 
judge, however, deemed it his duty to put a second question. 
Pointing to some pieces of newspaper lying on the table, 
he said to Captain Douglas — '^ Can you account for the 
Times newspaper to your address having been found in the 
battery, perforated evidently by ball practice ? " — ^a most unex- 
pected and embarrassing, and I feel bound to add, unjustifiable 
question, which not a little hurt Captain Douglas, after his pre- 
vious solemn answer on his honour. This he expressed before the 
Court Martial, in his defence : ^^ I was hurt at such a question 
being proposed to me by the judge, after he had put me on 
my honour as an officer and a gentleman, to the main fact on 
which he had required me to answer on my honour.'' Captain 
Douglas answered the question guardedly, by asserting an 
incontestable and proved fact, " I am not accountable for my 
papers as they travel through the barracks and into the town.'' 
I look upon this answer, as only a courteous but cautious mode 
of declining to answer a question which he wished to intimate 
ought not to have been put to him. The Court Maitial asked 
the judge " why he had put that question to Captain Douglas ? " 
To which the judge answered, '^ For a reason known to me : I 
had a reason for it. The reason was my own." The Court did 
not press the question. Their not having done so, will furnish 
matter for grave comment hereafter. They did, however, ask 
him, on hearing from the judge that he had not asked Captaiu 
Douglas and Mr. Parker whether they had been firing in the 
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battery on the 5th January^ why he had not done so : to which 
he answered^ that considering the criminating evidence which had 
been given that day against them, he did not consider it proper to 
do so. And he was right : knowing that no j udge in this country, 
had power to put such a question, and expect an answer ; at all 
events, without cautioning them that they were not bound 
to answer. That he or any member of the Court entertained 
the sUghtest doubt of the fact that Captain Douglas had been 
firing, at the time and place in question ; or that Captain Doug- 
las could have failed to perceive that they had no such doubt, 
with his perforated newspaper, the flattened bullets, and 
exploded percussion caps lying before them, — I cannot believe : 
and doubtless their impression was, that he had some sufficient 
and justifiable reason for declining to state the fact at that par- 
ticular, moment. As soon as Captain Douglas had answered this 
second question, the judge, without intimating the least dissatis- 
faction with his answer, asked him whether he could give them 
any assistance, or clue, in the enquiry ? To which he replied 
that he really knew nothing whatever about the matter, but if he 
discovered anything, he would certainly communicate it to them. 
He and Mr. Parker then withdrew. As the affair has turned 
out, it is to be lamented that the judge did not apprise Captain 
Douglas of the statement which Benier had that morning made, 
relative to his interview with Captain Douglas. Captain Douglas 
could then instantly have denied the truth of such statement, and 
required Benier to be confronted with him. I have little doubt 
that the reason why the judge did not do so, was because 
neither he nor the Court attached any importance to the state- 
ment of Benier, but treated it as a mistake on his part. That 
the judge might have thought such a mistake highly probable, is 
clear from his evidence before the Court Martial ; whom he told 
'^ that French was Benier's native tongue ; that he gave his 
evidence in French, and was more conversant with French than 
English j and that he doubted Benier^s understanding the exact 
nature of expressions in English.'^ * 

On two distinct occasions, long afterwards, Captain Douglas 

* Another gehtleman, Mr. Bains, stated to the Court, ^< That Renier understood 
English tolerably well, but was unable to make nice distinctions. French was his 
vernacular.'' 
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was tlius questioned^ and answered thus^ concerning the 
reasons by which he had been influenced, in abstaining, on the 
occasion above adverted to, from an admission of the fact that 
he had been firing on the 5th January. The first was before 
Judge Gaudion : — 

" Q. Can you give any reason why, on the 9th January last, 
when you were before the Court, you did not say you had been 
pistol practising on the Friday in question ? 

" A, I did not say so, becatise it would have been difficult for 
me to prove that I had not shot the bullock, had it been known 
that I was shooting there. 

'* Q. What could have been your reason for not telling the 
constable that you had been shooting in the battery ? 

"A. For the same reason that I did not state it to the 
Court." 

And on another occasion, before a Military Court of Enquiry, 
Captain Douglas made the following statement : — " The reason 
of my not mentioning my firing was, that Mr. Bisset imme- 
diately went to court, and I did not wish to say anything that 
might lead him to suppose that I had shot the bullock, for I 
was well aware that many persons must have heard my firing ; 
and if he had proved that I was in the battery firing, it appeared 
to me that anything I might say to the contrary about not 
having shot the bullock might have been received with sus- 
picion.'' Both these statements, so intelligible, so reasonable, 
and so clearly consistent with the dictates of equity and justice, 
were laid in evidence before the Court Martial, and both had 
been made by Captain Douglas before he had the slightest 
reason to suppose that a Court Martial would be assembled 
to enquire into his conduct. ^Notwithstanding, however, 
the proof of these facts, the Court Martial found Captain 
Douglas, in respect of the above-mentioned answer about his 
newspapers, — proved to be true to the very letter — guilty of a 
second " instance'' of scandalous and infamous " conduct, 
unbecoming the character of an officer and a gentleman ! " 

After receiving the statements of Captain Douglas and Mr. 
Parker, — with which I have not to this time heard, though I 
have enquired, that the judge, or any member of the Civil Court, 
has ever expressed any dissatisfaction whatever — ^the Civil Court 
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adjourned the enquiry indefinitely : and Captain Douglas and 
Mr. Parker — never imagining that the solemn word of officers 
on their honour^ and that formally given in a court of justice, 
could be doubted — believed that^ as &r as they b^ their men 
were concerned^ the matter was at an end. They were^ how- 
ever^ soon misd»ken ; for an three days afterwards they beheld 
the walls placarded with handbills^ offering a reward of ten 
pounds " to any one giving information sufficient to convict the 
party or parties who were sJiooting at the battery on Friday^ 
the 5th January^ between twelve and three o^clock. p. m.^^ ! A 
more direct invitation to perjury and conspiracy — unconscious 
though its framers must have been of such a tendency^— has 
seldom been seen; and Captain Douglas was not without 
anxiety as to its effect upon so considerable a body of soldiery 
as he had under his command^ and whom he always kept in a 
state of strict discipline. 

At that time, moreover, your Majesty^s army was being 
reduced to the extent of ten thousand men; and almost the 
whole of Captain Douglases detachment were to be discharged. 
Many of them were getting, consequently, reckless, knowing 
that the worst among them would be first dismissed. He often 
expressed his apprehensions on this score ; and was almost daily 
in expectation, as several persons can testify, that some one 
would make a pretended discovery of the bullet with which the 
bullock had been shot. How far these apprehensions were 
justified, will soon become apparent. 

From this period till the 7th February, Colonel Le Mesurier 
never made any communication, directly or indirectly, to Captain 
Douglas or Mr. Parker, intimating suspicion, or dissatisfaction 
with their conduct. They took it for granted that he must, 
from his position in the island, have become aware of their public 
deliberate denial, on their honours, before the Civil Court, of 
having known anything about the death of the bullock. If he were, 
during all this time, nevertheless, dissatisfied, he surely ought, if 
only from a proper regard for the interests of your Majesty's 
service, to have discarded all personal feeling, and required 
ample explanations from these officers, and, if necessary, taken 
the opinion of Migor-General Bell on the subject. Whether or 
not this last step was adopted, I have no means of knowing. 
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Not tliree weeks afker the sitting of the Civil Court, namely, 
at the close of January, arose the untoward affair respecting 
Mrs. Riley's removal from the Barracks to the Hospital, and 
thence to the Old Canteen. Colonel Le Mesurier had gone 
over to Guernsey on the 27th January ; and on the 31st, Captain 
Douglas wrote to him and to Major-General Bell the two letters 
of that date already laid before your Majesty. On the 1st 
February, Major-General Bell wrote to Captain Douglas, permit- 
ting Mrs. Biiley to remain in the Hospital, in accordance with 
his application. On Saturday, the Srd February, Colonel Le 
Mesurier returned to Alderney, by the same boat which brought 
the Major-General's letter of the 1st February, and which 
Captain Douglas communicated to the Barrack-Master on 
]Jf onday, the 5th February. On the ensuing afternoon (Tues- 
day), Captain Douglas, greatly to his surprise, received the 
following note from Colonel Le Mesurier : — 

" Aldernbt, February 6thf 1849. 

" Sir, 

"I have rec^ by this day's post, the Maj"* General's 
commands to read to yourself and Ensign Parker the contents 
of a letter addressed to me by the Major-General, in obedience 
to which you will be pleased to attend at my quarters, together 
with Ensign Parker, at half-past eleven o'clock to-morrow 
morning. 

" I have the honour to be. Sir, 

" Your ob* Serv*, 
" W"- Le Mesurier, L^ Col^ 

** Captn. Douglas, 16th Rbgt., ** Town-Ma^or OommandMg,** 

** Lonffy Barracha,** 

In obedience to this order, which occasioned no little specula- 
tion to these two officers, they repaired to Colonel Le Mesurier's 
quarters, on Wednesday morning, the 7th February, at the 
specified hour; when they heard him read, and immediately 
took a copy of, the following letter, addressed by Major-General 
Bell to Colonel Le Mesurier. When several of the statements 
in that letter, are compared with the actual evidence which 
had been given in the Civil Court, on the subject to which it 
relates, on the 9th January, they afford matter worthy of grave 
consideration. 
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** OoTKRMHXirT OmcBy GosBwsinr, 
^ February 6t^, 1849. 

'' Sib, 

'' I am directed bj the Major-General Commanding^ to 
transmit to yon the accompanying ' Comet/ Guernsey news- 
paper, of yesterday's date, containing an article headed ' Dis- 
graceful Affair,' and also an advertisement offering a reward of 
twenty pounds to any one who will give such information as may 
lead to the conviction of the party or parties who were concerned 
in the affair described. 

*' The Major-General's attention was called to this matter, not 
by the publication in question, but by the person who deems 
himself aggrieved — Mr. Bisset, of Aldemey — ^who waited on him 
on the 8rd instant, made his complaints verbally, and avowed 
himself the writer of the forthcoming newspaper articles. 

'* It is to be vaSerteA from these publications, taken together, 
and in conjunction with Mr. Bisset's verbal statement — 

" 1st. That on the 5th ult. there was firing with ball going 
on in a piece of ground close to the Guard-House on 
Longy Bay, between 12 and 8 p. m. 
''2nd. That Captain Douglas and Ensign Parker, of the 
detachment of the 16th Begt., then occupying Longy 
Barracks, were the only persons seen on the ground at 
the time specified. 
'* 8rd. That part of a newspaper, with Captain Douglas's 
name on it, was found on the ground at a spot within 
124 yards of the sentry's post, having apparently been 
used as a mark or target, being perforated with shots. 
"4th. That the remains of percussion^caps and flattened 

bullets were found on the ground. 
'' 5th. That a bullock, belonging to Mr. Bisset, having been 
missing, asearch was made for the same, without success. 
"6th. That a puddle of blood was, however, discovered 
outside the parapet, on the inside masonry of which, 
immediately adjoining the puddle of blood, in a line 
between it and the paper mark, a quantity of flattened 
bullets was found. 
" 7th. That traces were also found of an animal having 
been dragged from where the blood was found, to the 
beach close under the spot. 
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^'Sth. That next day, the 6th ultimo, the carcase oi an 
animal having been discovered floating in Longy Bay, 
it was brought to land, and found to be the missing 
bullock, with the mark of a bullet-wound in the head. 

^'All these circumstances, if correctly stated, lead to the 
unavoidable conclusion that the animal was shot by one or other 
of the officers named. But the Major-Oeneral is informed 
that, notwithstanding judicial enquiry was made into the matter, 
neither the sentry on duty, nor any one of the guard, would 
state, although on their oath, who were the persons firing during 
the time specified ; yet they admitted, or some of them did, that 
they heard the firing, and saw the two officers on the ground 
during its continuance. He is further informed, that, on being 
requested by the Judge of Aldemey to state, upon their honour, 
what they knew of the matter, they answered, ' that they knew 
nothing about it 7 ' 

"The Major-General refrains from any comment on the 
transaction thus brought under his notice, until he shall have 
received, through you. Captain Douglas's account of it. 

" You will, therefore, send for that officer and Ensign Parker, 
and, having read to them this letter, you will require them tp 
furnish you with whatever counter-statement they, or either of 
them, may have to make in rebutment [sic] of the allegations 
brought against them. They (and Captain Douglas especially, 
as being of longer standing in the service), cannot but be fully 
aware how absolutely necessary it is that they should efiFectually 
clear themselves from the imputations so publicly brought against 
them, and how deeply they will be compromised if their refuta- 
tion thereof be not perfectly clear and satisfactory. 

" As a stain has thus been cast upon the character of this 
detachment, the Major-General desires that you will use every 
possible endeavour to ascertain the truth of Mr. Bissefs allega- 
tions, direct or implied, whatever may be the consequences to 
the accuser or the accused, the latter term including the soldiers 
who were on guard at Longy on the day specified. 

" I have the honour to be. Sir, 

" Your obedient Servant, 

"C. Armstrong, 

*' To L1BVT.-C0LONBL Lb Mbsubibh, fto., &e. *^ Lieut,, cmd A eting Foff-ifu^," 

« Aldemey,** 

o2 
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The following were the ''Artide'' and '* Advertuemenf 
alladed to in the foregmng leHar, and which appeared in the 
Guernsey '' Comet " of the 5th of Febnuuy : — 

'' Disgraceful Affair. — A maUcioiu act was recently perpe- 
trated at Aldemey; an ox, the property of Mr. E. BiBset, having 
been shot, and afterwards thrown into the sea by some indi- 
▼idnal or individuals at present unknown, an investigation was 
immediately instituted by Mr. Benier, constable, accompanied 
by Mr. Tonrtel, Sei^eant of the Court of that island, and 
others, which led to the discovery of ' The Times ' newspaper of 
the 22nd of December, 1848, addressed to ' Captain Douglas, 
16th Begt., Aldemey,' and perforated with gun-shot. This 
circumstance rose suspicion against that officer and Lieutenant 
Parker, also of the 16th, who were in consequence arraigned 
before the Court on the 9th ult. The evidence went to prove 
the shooting of the ox, and the discovery of * The Times/ as 
above stated; and it likewise appeared that the two officers 
were the only persons seen in the neighbourhood of Longy, 
where the act was perpetrated, at the time specified in the 
accusation. The enquiry terminated in the discharge of Captain 
Douglas and Lieutenant Parker, it appearing to the Court that 
the evidence was insufficient to warrant a conviction. From 
the quantity of flattened buUets and caps found in the field, it 
is supposed at least two dozen shots, probably pistol-shots, were 
discharged/' 

'^Bewabd of Twenty Pounds. 

*' The above reward will be paid to any one giving informa- 
tion (to Mr. E. Bisset, Aldemey) sufficient to convict the party 
or parties, who were shooting at the Frying-pan Battery, 
Aldemey, on Friday, the 5th January, between the hours of 
twelve and three, p.m. 

'' The piece of ground on which the party or parties were 
shooting, adjoins the barrack inclosures at Longy. The guard- 
house at Longy Barracks is within 124 yards at the utmost, 
and the sentry-box is within the same distance from the spot 
where some maliciously-disposed individual or individuals shot 
a bullock, the property of Mr. £. Bisset, and to hide their 
malicious act, dragged the animal into the sea.'' 
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It required some effort on the part of this harassed officer^ 
Captain Douglas, to suppress the indignation with which he 
listened to and copied the foregoing letter, with its scandalous 
inclosures; and that indignation increased, the more he re- 
flected upon the character and tendencies of Major-Gteneral 
Bellas letter. Here was a plain imputation, by one repre- 
senting your Majesty, against two British officers, of having 
deliberately answered falsely when appealed to, by a judge, 
on their honour; and as plain an intimation that they had 
also basely procured the men under their command to equivo- 
cate, or speak falsely, on their oaths ! Infamous and scandalous, 
indeed, would have been such conduct — demanding the instant 
expulsion from your Majesty's service of those who could have 
even conceived the idea of it, much less attempted to carry such 
an atrocity into effect. — The foregoing is the letter to which I 
alluded on a former occasion.* Almost the first circumstance 
which occurred to Captain Douglas, on reflecting upon this extra- 
ordinary communication, was, that Colonel Le Mesurier had been 
in Guernsey on the very day on which Major-General Bell stated, 
in his letter, that Bisset had called upon him to make the ^' repre- 
sentation '^ on which the letter purpotted to be founded. Other 
circumstances attracting his attention were, the extremely elabo- 
rate and lawyer-like character of that letter ; the great inaccuracy 
of the statements on which the writer proceeded to found his 
'^ unavoidable conclusion,^' that the officers had committed a scan- 
dalous outrage, and then denied it upon their honour; and the 
precipitation with which the writer had acted on such state- 
ments, in arriving at a '' conclusion '' so destructive of the 
character and honour of two officers under his command. 
Another was, the absence of any demand of an avowal or denial 
of the fact of Captain Douglas and Mr. Parker having been 
firing in the battery. Captain Douglas, as will presently appear 
from his able answer to the letter, was under the belief that the 
proceedings of the Civil Court on the 9th January, were before 
Major-General Bell, when he wrote his letter. If that, however, 
were so, I cannot suppose the General to have carefully read them, 
if at all, or he must have seen how distorted were Mr. Bisset's 
representations as to what had occurred in Court ; and this must 

• Ante. p. 36. 
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have occurred to Captain Douglas^ aa far as those r^yresenta- 
tions related to what had been said in Oourt by himself 
and Mr. Parker. They had no means of itisoovering what 
had passed in Court daring their absence;, but knowing well 
that neither guard nor sentry had ever seen them firing at all^ 
or could have seen them firing on the 5th January^ or known 
that it was they who had been firing, when almost everybody in 
the neighbourhood was in the habit of firing there daily ; they 
believed it impossible that the guard and sentry could have 
made the statements imputed to t^hem. Captain Douglas knew 
that-^as he afterwards stated in his answer to the General-— he had 
never had any communication with any of them, up to the very 
moment when, he read the Gteneral's letter ; and that, as honest 
men, they could have had no inducement to commit the fright- 
ful crime of perjury. His convincing reasons for this opinion, 
will appear in hia answer. As to the puddle of blood alleged 
to have been found on the spot where they knew that they had 
been firing, and traces of an animal having being dragged 
thence to. tlie beach beneath, they took it for granted, from 
that statement, that the evidence which Colour-Serjeant 
London had led them to * suspect would be ofiered by Tourtel 
and Benier, had, in fact, been given ; and if so, it was totally 
false, as far as concerned Captain Douglas and Mr. Parker. But, 
above all, if Captain Douglas's belief that the proceedings of 
the Civil Court were before Major-*Oeneral Bell while writing his 
letter, was well founded, t?ien the General was m possession of 
Remer's deposition attrilnding to Cctptain Dottgias a distinct denial 
that . he kneut. who had been firinff. If either from that depo- 
sition, or from Bisset's statement to him of the fact of Captain 
Douglas's alleged denial to Benier, the General were then really 
aware of that supposed fact; and i^ as is now. declared to be 
the case, the object of his letter were to discover the feet 
of Captain Douglas having been firing, — ^and to have his 
written statement of that fact — why was no allusion made to his 
alleged statement to the contrary, in order to put him on 
his guard, and avoid thrusting him, unawares, into a desperate 
position ? 

Suppose Captain Douglas, in such case, to have said simply 
in his answer — "If your Excellencv wishes to know whether I was 
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firing iu the battery^ on the 5th January^ I was; but know 
nothing of the death of the bullock/^ Does not the tone of the 
GeneraTa whole letter show to demonstration^ that he would have 
condemned Captain Douglas of the double guilt, and. instantly 
handed him over, bound then hand and foot, to a Court Mar- 
tial ? General Bell could have said, ^' I belieye Benier, in saying 
you denied knowing who had been firing ; I believe the judge, ka 
saying you denied knowing who shot the bullock : but I diabot 
lieve both your statements; I believe that you shot the bullock, 
and yet said that you did not know who had been firing, when 
you had been firing yourself ! " It appears to me, and always 
did to Captain Douglas, that the Gen^al's letter was framed 
with a kind of legal astuteness ; and I always was, and continue, 
much concerned that, if he knew, he did not call attention, to 
Captain Douglases supposed denial, and then put the question 
plainly and directly to him, "Did you ever utter such a 
denial ? Were you or Mr. Parker firing on the 5th January ? 
or have yon any reason for declining to say anything on the 
subject ? " Instead of this, he asked only for " whatever oountery 
statement Captain Douglas or Mr. Parker might have to make 
in rebutment o{ the allegatians brought against them.^^ What 
were ''the all^ations brought against them '^ in that letter ? — 
That of having shot the bullock, and then having /'declared 
on their honour that they knew nothing about it/' . . 

I cannot, however, suppose, that whatever Bisset might have 
stated to Major^General Bell, the latter had in fact the proceed- 
ings of the Civil Court before him, when he wrote his letter, 
though nothing could have been easier than for him, as Governor, 
to obtain them at any moment. My reason is two-fold. First 
that the General professed to draw his inferences from Bkssefs 
statements, and the paragraphs in the Comet New8paper>-ff^and 
stated that his attention was drawn to the matter, '^ not by , the 
publication, but by Mr. Bisset ;'^ from which I presume it is to 
be inferred that these were the only sources from which he had 
derived his information. Secondly, that the allied facts so 
formally enumerated, are most seriously at variance with those 
stated in evidence before the Civil Court. First, the startling 
fact alleged in the letter, that the pool of blood was found on 
the ramparts, ^* immediately adjoining the flattened bullets, 
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and in a line betwera it and the piqper mark/' — ^with marks 
of a bnUock's having been dragged from that spot — nowhere 
appears in that evidence^ bnt^ tar otherwise^ that the blood 
was foimd beneath, between the ramparts and the sea ! Captain 
Douglas knew that he and Mr. Parker conld positivdy proye^ 
and the latter did .afterwards on oath prove^ that when they left 
the battery^ no blood was found ai either place. Secondly^ not 
one witness had stated that either Captain Douglas or Mr. Parker 
had been seen on the ground where the firing was going on, 
between 12 and 3 o'clock, but only passing and repassing the 
guard, and without fire arms : and though the soldiers had heard 
firing, they distinctly swore that they did not see by whom ; 
and it is now proved that it was physically impossible for them 
to have done so. Yet the letter makes the fearful imputation 
against them, that ^* though on oath, they would not state who 
were the persons firing, though they admitted, or some of them 
did, that they heard the firing, and saw the two officers on the 
ffround during its continuance!'' The General said that the 
eight circumstances, if correctly stated, '' led to the unavoidable 
conclusion,'' that Captain Douglas and Mr. Parker had been 
guilty of the double atrocity of basely destroying valuable 
property belonging to a civilian, and then d^iying on their 
honour that they knew anything about the matter. It is 
difficult to believe, I repeat again, that the General had all 
that time before him, the true state of the evidence, which 
had been given before the Court. It will, presently appear, 
under his own hand, that previous to the l«5th February, he 
had received from Judge Gaudion, in a letter dated the bth of 
February, (the day before that on which the General wrote that 
in question,) copies of the depositions before the Civil Court. 
Whether or not that communication reached him on the same 
day, and before he had dispatched his letter of the 6th 
February, or determined on its form, I know not. If that 
letter was written and sent before lus receipt of the Judge's 
communication, the General must have received grossly inaccurate 
information, from either Mr. Bisset, or somebody else: — and 
it is to be deplored that the General acted so hastily, on such 
essentially erroneous information; and did not wait till he had 
obtained authentic intelligence before proceeding to make. 
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even contingently^ imputations so destructive of the charac- 
ter and honour of British officers. It is also to be lamented^ 
that if the only point of doubt on his mind^ was as to the fact 
of their having been amusing themselves with pistol prac- 
tice at a particular time and place^ he did not in the first 
instance frankly tell them so^ and give them the opportunity of 
solving that doubt^ or explaining why they wished to decline 
doing so. 

How was Captain Douglas^ an officer of unspotted honour 
and high spirit^ to answer a letter disclosing its writer's belief^ 
that he had been guilty of lting^ upon his honpur? And 
had Major-Oeneral Bell any right to expect from one so heavily 
suspected and '^ accused/' admissions and acknowledgments, of 
any sort? Captain Douglas assured the Court Martial that he 
*' honestly believed that the true general object and drift of the 
letter was to discover who had shot the animal/' and gave satis- 
factory reasons for that belief, founded on the terms of the 
letter itself: and though he entertained strong suspicions, while 
carefuUy weighing those terms, that the Oeneral must have 
been greatly misled by somebody, and had some ulterior object 
in obtaining a statement &om him, as to his connection with 
the death of the bullock, — he still thought that the only 
legitimate object attributable to the General would^ in the 
absence of any demand for information as to the specific fact of 
his having been innocently firing at a particular time and place, 
be attained^ if he distinctly and solemnly denied any knowledge 
of the death of the bullock: that such a denial would be a 
sufficient '* couuter-statement in rebutment of the allegations 
brought against them," — ^namely, of having shot the bullock, 
and then denied it on their honour. If this were not the 
object of Major-General Bell, in writing his remarkable letter, 
I can find no other legitimate object. 

It was sworn before the Court Martial, by two Gentlemen 
with whom Captain Douglas was in communication at the time, 
Mr. Parker and Mr. Bains, that he was in bond fide and 
extreme perplexity as to the course which he ought to pursue 
in answering this letter. The following was the evidence of 
Mr. Bains : — 

'^ Q. Do you know whether I delayed sending my letter of 
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explanation^ of the 11th February, to Colonel Le Mesnrier, to 
the very last moment? 

'' A. I do. 

** Q. Did I give you any reason at the time? And if so state 
what it was* 

" A. You did. You told me you would not let ColcMoel Le 
Mesuiier have it till the last moment^ lest he should make use 
of the contents against you in the Island. 

^^ Q. Do you know of any other reason why I delayed making 
any written admission of the fact . of the ahooting> except to the 
General hipaself, through that letter of explanation to Colonel 
Le Mesurier? 

^^ A. Yes. You said yon were afraid it would get to Mr. 
Bissefs ears, and be used against you in the Ciyil Court of 
Alderney; and you also said, if you admitted you had been 
fi™g^ 70U would have to prove that you did not dioofc the 
bullock, whereas now they had to prove that you had.'' 

The following was the eyidence of Mr. Parker : — 

'^ Q. Do you know whether I delayed replying to the Fort^ 
Migor's. letter of the 6th February ? And why ? 

'^ A. Yes. Captain Douglas had written two letters, and 
wished to consider as long as he could which he should send. 

'^ Q. Did I ever say any thing to you about aaknowledging to 
the General that we had been ^ring, if I could only see him ? 

'^ A. Yes. I heard Captain Douglas express a wish several 
times that he could see the General, that he might explain all 
the circumstances abont it ; but I oaunot bting to my recollec- 
tion that he ever used the expression, ' acknowledging' to the 
General that we had been firing. 

'^ Q. Did I say that. I would tell the General eveiything 
I knew. about it? 

" A. Yes. 

'^Q. When did I say this? 

'^ A. Some time before Captain Douglas sent this answer to 
the Fort-Major, on or about the 11th February. 

'^ Q. Did I say any thing about what might happen if I told 
Colonel Le Mesurier, in Aldemqr, that I had been shooting at 
Longy? 

A. Yes. Captain Douglas was afrttd that Colonel Le 
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Mesurier would make it known^ and that the Civil Court would 
take proceedings* 

" Q. What was the difference between the two letters which 
you say I wrote to Colonel Le Mesurier? 

^^ A. One admitted having been firings and the other did 
not/' 

It was not the apprehension of a mere pecuniary liability^ 
even though attached to him unjustly^ that influenced Captain 
Douglas. As far as that alone was concerned^ he was compara- 
tively indifferent. At the very time of wMch I am speakings and 
only a few minutes before he sent his answer to Major^General 
Bell's letter, Mr. Bains, though believing lum innocent of 
the whole affair, advised him ^^ to avoid all further trouble, 
and compromise the matter." CaptainDouglas, however, reftised, 
sayia:^, ''\ No, I stand on my innocence, and shall take all oon- 
sequences," This circumstance Captain Douglas only recently 
mentioned to me ; on which I communicated with Mr. Bains 
in Aldemey, and have now before me his written account of the 
conv^sation in question. The reason of Captain Douglas's 
reluctance to be '^ cast " in the affair, by the decision of the Civil 
Court, lay far deeper ; for on finding that Major-Qeneral Bell had 
taken up the matter so seripusly. Captain Douglas feli that a 
stdemn. decision of the C^vil Court that he had shot the bullock, 
coupled with his own admission of having been firing at the 
time and place, in question, would have instantly led to a 
Court Martial, b^ore which he would have found it almost 
impossible to defend himself successfully. 

Thus your Majesty perceives the bandjMe anxiety of Captain 
Douglas to see Major-General Bell, to explain to him vivd voce and 
unrestrainedly all the circumstances of the case ^ and to avoid 
intrusting Colonel Le Mesurier witii an admission which he 
believed would be used against him in the island; and abstain- 
ing jErom doing so, but in a state of great doubt, up to the very 
last moment. What finally determined the course he took, I 
shaU presently explain. 

I beg in the mean time to recal attention to the fact, that there 
had been a reward of 10/. offered, ever since the 9th January, 
for the purpose of obtaining " information efficient to convict" 
those who had been shooting in the battery. Captain Douglas 



knowing himself and Mr. Parker to be tbose persons ; and that 
snch reward was increased^ as he learned through Major-Gfeneral 
Bell^ to twenty pounds, on the 5th February. The dangerous 
tendency of that last reward^ and among a considerable body of 
soldiers who were under the command of a strict officer, by whom 
they were punished whenever he deemed it necessary for the 
preservation of discipline, is obvious. Captain Douglas and 
Mr. Parker were, as has already been stated, in daily expectation 
of hearing of some one professing to produce the very bullet 
with which the bullock was said to have been shot; and I shall 
lay before your Majesty the evidence of several credible wit- 
nesses, to prove that two men at length expressed a readiness 
to come forward in order to obtain the reward of ZOL by means 
of perjured evidence I 

Up to Saturday afternoon, the 10th February, Captain 
Douglas, anxiously pondering the letter of Major-General Bell, 
remained undecided as to the answer which he should send, and 
of which he had .prepared one draft, and part of another. On 
that afternoon, however, occurred a circumstance by which he 
was on every account grievously shocked, and which finally 
determined him to decline making any admission whatever to 
either Colonel Le Mesurier or Major-General Bell, at all events 
unless he could see the latter, and fully explain the whole circum- 
stances of the case. I allude to Captiun Douglas's receipt, on 
that Saturday afternoon, the 10th February, from Colonel Le 
Mesurier, of the memorable Order of that date, " commanding *' 
the removal of Mrs. Riley from the hospital, to the Old Canteen. 
There was one, there is, stUl, one, to whom, in a conversation of 
several hours' duration, he communicated his agonised feelings, 
not exclusively on account of himself, but also of the poor woman 
whom he had so humanely endeavoured to provide against the 
hour of nature's sorrow. That one person, alas ! cannot be 
allowed to open her lips as a witness on behalf of an outraged 
and ruined husband I — ^The moment that he received that Order, 
he believed that Major-Gteneral Bell and Colonel Le Mesurier 
were treating him as a deliberate liar; that they considered 
him to have been making written false statements to Major- 
Oeneral Bell, in order to obtain his sanction for the continuance 
of Mrs. Biley in the hospital during her confinement ! He 
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entertained a profound sense of the indignity which had been 
inflicted on him by both the letter, at that moment under his 
anxious consideration, and the Order of the 10th February, issued, 
as it expressly recited, by ^' the Major- GeneraPs commands /' with- 
out his having deigned to make any previous communication to 
him, either directly or indirectly, or having made any attempts, 
as far as Captain Douglas knew or could ascertain, to test the 
truth of his representations. About the same time that he 
received this Order from Colonel Le Mesurier, he also received 
from him the following document, which I print verbatim et 
UtercUim : — 

'^ Memorandum for Captain Douglas, Feb. 10/A, 184 {sic]. 

" How soon will you forward me your rebutment of Mr. Bis- 
set's alegations [«c] against yourself and Ensign Parker? 

" Wm. Le Mesurier, Lieut.-Col. 

** Town' Major f Commamdimg^* 

This notice seemed to Captain Douglas to indicate some little 
desire to press him for his answer, — which, under the circum- 
stances, he thought not without significance; but it also 
served to corroborate strongly his own impression, that what 
he was called upon to answer was, '^ Mr. Bisset's allegations 
against Captain Douglas and Mr. Parker,^' namely, of having 
shot his bullock, and then dragged it into the sea; for Mr. 
Bisset could have no other '^ allegations ^* to make against 
them. There was no offence in mere pistol practice. 

After passing some sleepless hours. Captain Douglas rose 
early, and wrote the following letter, — one which I would 
respectfully submit to be characterised by logical acuteness, 
i^nd a dignified temper which does honour to the harassed 
and insulted writer : — 

** Aldsbnbt, Fdtruary 11^, 1849. 
" Sir, 

^'In compliance with the instructions contained in 

the Major-General's letter to you of the 6th instant, which you 

read to Ensign Parker and myself, I have the honour to offer 

the following observations on the subject of that letter, and on 

the false and scandalous allegations contained in the paragraph 
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headed ' Disgraceful AfEur/ in the ' Ouemaey Comet ' news- 
paper of the 6th instant. 

'' I am much concerned to think that the impression left on 
the Major-General's mind by Mr. Bissefs verbal statements^ 
and by the article in the ^ Comet/ of which he is the avowed 
writer^ should for one moment be^ that either Ensign Parker 
or myself have not only killed this bullock, bat that^ having 
done so, we hare thrown, or caused the animal to be thrown, 
into the sea; and to screen ourselves from the consequences, 
have deliberately, and on our honours, denied the fact ; while, 
by bribes, or threats, we have induced the soldiers concerned to 
deny all knowledge of the transaction. 

''The affair being apparently thus represented, I cannot bat 
feel much satisfaction in this opportunity of again repeating 
what I have already stated to the Judge of this Island, tiiat I 
have no knowledge of the death of this animal ; and prenusing 
my statement with this affirmation, I trust I shall make it quite 
clear to his Excellency how false and malicious is this accu- 
-«»,«, fi. » r^u,y«M or E»ig. P«l»r. 

'' The proceedings of the Court being, I understand, before 
the Major-General, their perusal will, I trust, undeceive him as 
to the truth of what Mr. Bisset has alleged; and it will be 
unnecessary therefore to go into them here, more than in 
repeating what I have already stated to the Court, and which 
will necessarily clear up much of these imputations. And here 
I deem it proper to refer to that paragraph of his Excellency's 
letter, where it is stated, ' that notwithstanding judicial enquiry 
was made, the men, thpugh on oath, watdd not state who were 
the parties firing;' thus implying that they had wilfully per- 
jured themselves 1 Though I was not present at their examina- 
tions, and have had no communication with them before of 
since, I am fiiUy satisfied that what they have stated was 
correct — ^they had no inducement to speak otherwise; but I 
cannot believe that any of them said that they had seen either 
Ensign Parker or myself on the ground where the bullock is 
supposed to have been shot; for, were they even convinced that 
the firing they heard during the day came from that spot, it 
would be morally impossible for them, by the nature of the 
ground, to know who the parties were, the angle of the hill, and 
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a hot-shot furnace^ intervemng, and preventing any person being 
seen from the guard-house, 

''But because we were the only persons seen to pass the 
guard-house^ it does not at all follow that we were the only per- 
sons who were there^ or who might have been in the vicinity of 
the Battery. It is so situated as to be open and accessible from 
the hill and the road above^ by which any person might come 
or go^ unperceived from the guard-house or barracks ; whereas^ 
the way by the guard is closed, and therefore no one but oxur- 
selves would be likely to pass there, which in our daily walks we 
frequently do; any person, therefore, might have destroyed 
this bullock, and have got away, without being noticed, About 
this time, moreover, firing was of daily occurrenoe on the 
oommouj, and round the barracks, firom the numerous unem- 
ployed workmen j so- mudi so, indeed, as never to cause the 
slightest enquiry or notice from the soldiers ; and as Mr. Bisset 
had just then caused a great ammti^ and bad feeling among the 
workmen, by seizing several of their firelocks, when trespassing 
to shoot rabbits on his property, and in one instance, having 
broken the gun over a gate, a>me to blows, it is not improbable 
nor impossible that one of these parties may, from revenge, 
have destroyed his bullock, and this, I believe, was Mr. Bis^et's 
first impression, and is the prevailing and most general one, in 
the place. 

''Of the puddle of blood, I know nothing; nor would it be 
credible that any person having killed a bullock, be the motive 
or the manner what they might, could have been so insane as 
to leave on the spot such traces as a newspaper, bullets, &;c., 
with the marks of firing against a wall ; and that we threw, or 
caused the animal to be thrown into the sea, appears to me a 
charge so strange, scandalous, and shameful, that I have a 
difficulty in crediting that any one, with the hope of being 
believed, could prefer it ; and I at once, in denying all know- 
ledge of, or participation in, the death of the bullock, give it 
the most unqualified denial. 

" It is not, however, shown that the bullock was even in this 
battery, much less that it was shot ; for had it been shot, the 
mark of the bullet^s exit, or the bullet itself, must have been 
found ; but notwithstanding the strictest post mortem examina- 
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tion by the owner, prompted by all the desire of redress, not a" 
trace of either the one or the other was found. It is difficult 
therefore, to believe that it has been shot, the more particularly 
when it is remembered that this is not the first instance of a 
bullock haying fallen over the cliflF in this farm ; while such a 
wound as that described behind the ear, would easily be 
inflicted on the sharp rocks, particularly, as in its fall from the 
cliff, a height of some thirty or forty feet, its horns and ribs 
were broken, and it must have been floating with the tide 
backwards and forwards for many hours in this very rocky 
bay. 

''Having thus fully entered into these different points, I 
cannot but express how deeply hurt I feel that my word, once 
given, should be questioned for the first time during a period 
of nearly thirteen years^ service in every part of the world ; and 
can only conclude by now again assuring you, that I have no 
knowledge of the death of this bullock, and that Ensign Parker, 
to whom I have read this letter, concurs entirely in what I have 
said, and desires me to add, that what he stated to the judge, 
he now begs to repeat; and in offering these remarks, I con- 
fidently hope that they will be so satisfactory to his Excellency 
the Major-General that he will deem that no imputation can 
rest on either Ensign Parker or myself, and that we have com- 
pletely exonerated ourselves yrom the false and malicums accusa^ 
tions, direct or implied, of shooting this bullock, which has been 
cast upon us, or the detachment under my command. 

" I have the honour to be. Sir, 

'' Your most obedient servant, 

'' G. Douglas. 

^ To THE Town-Major of Aldbrney. ** Copt I6ih JUgt.*^ 

*' <fcfl., <fcc., <fcc.'* 

This letter was read over by Captain Douglas, about mid-day, 
on the 11th February, in the presence of Captain Clerk, R. A., 
and Ensign Parker. Mr. Bains happened then to come in, 
and made the observation respecting a compromise, which, as 
already explained, was rejected by Captain Douglas ; who im- 
mediately delivered the letter to an Orderly, and dispatched him 
with it to Colonel Le Mesurier. This calm and lucid letter, the 
Court Martial, in self-imposed ignorance of the extraordinary 
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circumstances under which it was written^ has solemnly declared 
a third instance of scandalous and infamous conduct ! 

Reserving, for the present, my comments on this letter, I 
would here respectfully observe only, that it shows most con- 
clusively its writer's belief that the object of the General's letter 
was to elicit a deliberate statement as to the result of the entire 
matter — the point of the whole affair — whether Captain Douglas 
or Mr. Parker had been guilty of shooting Mr. Bisset's bullock. 
It discloses also another material circumstance — ^its writer's 
belief that the Civil Court had been told that a pool of blood 
had been found on the very spot where they knew they had 
been firing ; and he gives the strongest reasons for showing the 
improbability of such being the fact. 

As soon as Colonel Le Mesurier had received this letter, and 
not before, he communicated the following information to Captain 
Douglas^ in the note acknowledging the receipt of that letter : — 

^ AldbrneTi F^fwiry 1 \ih^ 1849. 

" Sir, 

" I have the honour to acknowledge the receipt of 
your statement, which I will forward to the Major-General by 
to-morrow's post. 

" I have requested Captain Clerk, R. A., to be present in the 
investigation of some points that the Major-General requires me 
to enter into, and, as I shall have to visit the spot where the 
bullock was shot, I shall be happy to receive any observations 
that you may have to offer on the subject. 

" I have the honour to be, Sir, 

" Your most obedient Servant, 

" Wm. Le Mesubier, Lieut.-CoL, 

" Capt. Douglas, Idth JUgt,"" ** Town-Major Commanding'* 

As, in all probability. Colonel Le Mesurier had received the 
General's wishes, alluded to in this note, contemporaneously 
with his letter of the 6th February, Captain Douglas was per- 
haps justified in regarding it as somewhat singular that Colonel 
Le Mesurier should have appeared so anxious to obtain Captain 
Douglas's answer, before instituting the enquiries which, as 
it seemed, the General had wished for. — Captain Douglas 
immediately thus replied • — 
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<<Alde&mbt, February Wik^ 184.9. 

" Sir, 

" I am honoured with yours of thia date, in which you 
inform me that you are about to make an ' investigation^ to- 
morrowy of some points that the Majar-Oenend requires you to 
enter into/ and that 'you have requested Captain Clerk, K,A., to 
be present/ 

" If this enquiry is not to be perfectly private, I should wish 
to be permitted to be present also ; and to which, if you consent, 
I shall feel obliged by your informing me of the hour. 

" I have the honour to be. Sir, 

^' Your most obedient Servant, 

" G. Douglas, 

<< To THE TowN-MiJOR, &c., &c." « Capt, \^th Regt:* 

* Aldemey** 

This note Colonel Le Meaurier answered as follows ; — 

** Aldebmbt, Febrwmf llc&, 1849. 

« Sir, 

'^ Since reading yovr statement, I have decided on post- 
poning the enquiry that the Major-General ordered me to enter 
into. Should any hereafter be required, I shall not fail to attend 
to your request of being present 

^ I have the honour to be. Sir, 

'' Your most obedient Servant, 

^^ Wm. Le Mesubier, Lieut.-Col. 

** Capt. Douglas, 16«/l Jlcgt., ** Tovm-Major Commanding,** 

** Longy Barrackt,** ■ 

I would humbly entreat your Majesty's attention to the fact, 
established by the evidence of Colonel Le Meaurier before the 
Court Martial, that at the time he wrote the memorandum of the 
10th February, and the two letters on the ensuing day (the 11th), 
he was aware that Captain Douglas was alleged to have told a 
fdbekood to Renier on the 8th January, about the firing on the 
5th January ! Nay, Colonel Le Mesuriev further stated that he 
might have been aware of it on the day before, or the daj after 
receiving the General^s letter of the 6th February 1 And yet, as 
he admitted, he never made the slightest intimation on the sub- 
ject to Captain Douglaa ! It will not occasion surprise when it 
is stated that Captain Douglas, immediately resolved to sift 
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thoroughly the whole matter respecting the order of the 10 th 
February, both on his own account and that of Mrs. Riley, and 
the means by which that order had been obtained from Major- 
Geiieral Bell, whatever might be the issue with reference to 
Mrs. Riley ; and he knew that Colonel Le Mesurier, from former 
experience,* was aware that he was not a person likely to let 
such a proceeding pass over unchallenged, any more than he 
had suffered Colonel Le Mesurier, on a previous occasion, to 
question his military authority, with impunity. 

As already explained. Captain Douglas communicated to his 
servant Riley, on Saturday evening, the startling and painful 
order of that day's date, respecting his wife. On the ensuing 
Sunday afternoon. Captain Douglas sent his reply, of that 
day's date, to the General's letter, to Colonel Le Mesurier. 
At seven o'clock the next morning, Monday, Mrs. Riley was 
taken ill; at eight o'clock that evening she died. On the 
afternoon of the ensuing day, Tuesday, the 13th, Captain 
Douglas had his interview with Colonel Le Mesurier, on the 
subject of a public enquiry concerning the death of Mrs. Riley ; 
and, immediately afterwards, with Judge Gaudion ; who ordered 
an inquest to be held on the next day, Wednesday, the 14th, 
at which Colonel Le Mesurier attended, sitting on the bench, 
taking part in the enquiry, and questioning Captain Douglas^ 
who appeared as a witness. On that very day, Colonel L9 
Mesurier oflScially announced, in Garrison Orders, the assem- 
bling of a Court of Enquiry at Alderney, on the ensuing morning, 
pursuant to an order of Major-General Bell, dated the 13th 
February I The object of that Court, as defined by the General 
to Colonel Le Mesurier, but not disclosed in the Garrison 
Orders, was " to ascertain whether any person or persons belong- 
ing to the garrison were engaged in firing with ball within, or 
immediately adjoining, Longy lines, between 12 and 3 o'clock, 
p. M. on the 5th January." Major-General Bell appointed 
Colonel Le Mesurier as the President of that Court ; and Colonel 
Le Mesurier sate, as such Presddent, during the whole of the 
enquiry ! 

The following is a copy of Colonel Le Mesurier's Garrison 
Order : — 

♦ Ante, p. 21^24. 

H 2 
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" Garriion Orders. 

^ GoTUuniKNT HouBSy GuBRifsrr, 
^ Fd^ruary ISth, \S49. 

'* A Court of Enquiry will assemble at Alderney as soon wt 
circumstances may permit^ consisting of 

'' Lieutenant - Colonel Le Mesurier^ Town - Major 
of Aldemey; 

-Captain Cockburn, 1 r^„, ^rtiUerv 
« Captain Clerk, J ^^^^ ArtiUery. 

-C. Armstrono, Lieut. 16tli Regt. 

^AcHng Fort-Major." 

" The Court of Enquiry will assemble at the Town-Major's 
OflSce, at eleven o'clock to-morrow morning. 

*' Wm. Le Mesurier, Lieut.-Col. 

** Aldemey f February lith, 1849." ** Town-Major Oommamding.** 

The Garrison Order was issued after the inquest which had 
been held, on the same day, before Judge Gaudion ; and was 
received by Captain Douglas, on his arrival at the barracks, 
which were at two miles' distance from the court where the 
inquest had been held. He at once suspected that the object of 
the Court of Enquiry must be to prosecute the long-suspended 
enquiry concerning the death of the bullock, and his imaginary 
connection with it ; and thus wrote to Colonel Le Mesurier : — 

« Aldebnet, February Mth^ 1849. 

« "Sir, 

" I have the honour to request that you will be good 
enough to inform me whether the Court of Enquiry, ordered to 
assemble to-morrow, at 11 a.m., is to be private, or whether I 
may be permitted to be present. 

" I have the honour to be. Sir, 

*' Your most obedient Servant, 

" G. Douglas, 

^ To THB Town-Majob of Aldb&nxt, Ac., &c. '* Capt, i^th Fegt." 

To this, note, Colonel Le Mesurier sent the following answer, 
the same evening : 

** Aldbbnxt, February Hth, 1848. [nc.] 

" Sir, 

" I have the honour to inform you, in reply to your 

letter of this evening's date, that both yourself, and Ensign 
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Parker, may be present, and I have to request that you will also 
have the corporal and men of the guard on duty on the 5th of 
January, in attendance. 

'* I have the honour to be, Sir, 
" Your most obedient servant, 

"Wm. Le Mesurier, Lieut. 'Col. 

' ** Cafeain Douolas, XBth Begimemt,^* *• Town-Major Commanding,** 

Why Colonel Le Mesurier did not take that opportunity of 
apprising Captain Douglas of the object with which the Court 
had been ordered to assemble, as defined by Major-General Bell's 
letter of instructions lying before him, it is not for me' to say. 
Surely it would have been no more than candid and fair towards 
a brother officer, whom he knew to be placed in a situation 
infinitely more critical than that officer was himself aware of 1 

Whatever might have been the effect produced on Colonel 
Le Mesurier, by his attendance that day at the inquest on 
Mrs. Riley, it had powerfully affected Captain Douglas ; who 
had heard sworn statements, to which no one, especially a 
gentleman in his responsible position, could have listened 
unmoved. What effect the revival, at that precise moment, of 
the execrable bullock affair, was calculated to produce, on the 
mind and temper of Captain Douglas, who found himself sud- 
denly converted into an accused party, before Colonel Le 
Mesurier, having to attend, in that capacity, the very next 
morning, I conceive it would be superfluous to enquire. 

Captain Douglas, much excited with attendance at the 
inquest, consulted anxiously with Mr. Parker on this most 
unexpected aspect of affairs. The former s letter of the 11th 
February, did not leave Alderney till the ensuing morning, — the 
12th, — probably an hour or two after Mrs. Riley had been taken 
ill, but many hours after she had, in obedience to the order of 
the 10th February, been removed to the scene of her death at 
the Old Canteen house. Whether this last circumstance was 
known to Colonel Le Mesurier before he forwarded his packet 
to Major-General Bell on the Monday morning ; and whether 
he communicated it, as in due course, to the General, I know 
not. It seems, at all events, improbable, that when he issued 
his order on the ensuing Tuesday, for the assembling of 
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the Court of Enqiuiy on the 14th^ he was aware of the death of 
Mrs. Riley, which had taken place on the evening of the 12th. 
It is, however, possible, that he had been apprised of her removal 
to the Old Canteen, in obedience to his order of the 10th. That for 
the assembling of the Court of Enquiry, dated the 13th February, 
followed, with the greatest rapidity possible, the General's receipt 
on the 12th February, of Captain Douglas's letter of the 11th. 
His Letter of Instructions to Colonel Le Mesurier, ordered the 
Msemblingof theCourt, ''as soon as circumstances might permit;'' 
and I cannot too strongly express my astonishment, that Colonel 
Le Mesurier should, under the extraordinary circumstances which 
had arisen, have deemed it expedient to allow the Court to 
assemble instanter, and himself sit as President of that Court, 
especially after his interview with Captain Douglas on the 18th 
February, Well might Colonel Le Mesurier tell the Court 
Martial, who had, however, disabled themselves from appre- 
ciating the serious significance of his observation, that " he had 
left nearly all the management and questioning of evidence at 
the Court of Enquiry, to Captains Cockbum and Clerk, ix order 

THAT NO IMPUTATION MIGHT THEREAFTER BE CAST OU the Court's 

proceedings, from his having taken an active part in them." 
On this. Captain Douglas enquired, /' Q. Why did you think 
that such an imputation might be made f " — ^this question being 
designed to elicit the true position which Colonel Le Mesurier 
and Captain Douglas had occupied with respect to each 
other, before the Court of Enquiry. The only answer elicited, 
however, was one which should at once have opened the eyes of 
the Court, and induced them to compel an answer : *' I beg leave 
to keep my thoughts to myself on that subject /" It would have 
been infinitely more satisfactory, if Colonel Le Mesurier, deeming 
that " circumstances" did not " permit*' the immediate *' assem- 
bling" of the Court, had postponed issuing the Garrison Order, 
acquainting Major-Q^neral Bell with the grave reasons for doing 
so, and requesting him to name some other President — ^a 
stranger to Captain Douglas, and entirely unprejudiced — to 
conduct, and be responsible for, the conduct of the enquiry. 
Credit might then have been given to Captain Douglas for 
having acted — even if erroneously — conscientiously. 

Captain Douglas and Mr. Parker believed that that Court 



103 

was assembled with precisely the same object as hlid been 
that of the Civil Court on the 9th January^ namely^ to 
discover who had shot the bullock ; and that as the Court of 
Enquiry had followed instantly on Captain Douglas and 
Mr. Parkcr^s renewed and peremptory denial of any know- 
ledge on the subject ; that renewed and solemn denial had been 
again disbelieved^ and the whole matter was to be investigated 
before the three officers appointed for that purpose. A greater 
indignity to an officer^ second only in command, in the Island, than 
was offered to him in the assembling of that Court of Enquiry, 
Captain Douglas was at a loss to conceive. If ever one man 
had need to act with great caution before another, it was Captain 
Douglas before Colonel Le Mesurier, and more so than ever at 
that particular conjuncture. But another co-operative reason 
for his continuing to pujrsue a guarded line of conduct, existed in 
the recently augmented reward of 20/., for the " conviction'* of 
those who had been firing in the Battery. Shortly before the 
Court Martial assembled. Captain Douglas was placed in pos- 
session of startling evidence, to which allusion has already once 
or twice been made, of the danger to which he had been exposed 
by this reward ; being the testimony of several credible witnesses, 
who were in readiness to appear before the Court Martial, to 
prove that two men in the 16th Regiment were actually con- 
templating the atrocity of coming forward, in order to gain the 
promised reward, by falsely swearing that they saw Captain 
Douglas shoot the bullock, and helped him to throw it over the 
cliffs ! The first witness overheard one of these men say, in his 
barrack-room, on the second or third day of the sitting of the 
Court of Enquiry, that ^'it was a ' fine chance to get 20/., 

and if he could get it, he would swear that Captain Douglas 
shot the bull, and that he assisted him to fling it over the 
rocks.*' The other of the two men immediately said, with an 
oath, ''The man that gives me the most money, I will swear for 
him.'* A second witness states that one of these two men called 
at her house a week previously to the sitting of the Court of 
Enquiry, and enquired "where he could get the reward, if 
he was to swear that Captain Douglas shot the bullock." A 
third witness "frequently" heard one of the two men, in the 
middle of February, say, in his barrack-room, " that he would 
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think ' * little of swearing that Captain Donglas shot the 
bullock^ if he could get the 20/. ; and if he was discharged^ it 

would be a good job for him/' A fourth witness 

^^ frequently '^ heard one of the two men say in his barrack* 

room that ^'he did not care a ; if he could get the 20/., 

he would swear Captain Douglas shot the bullock.^' A fifth 
witness ^'frequently'' heard one of these two men say that ''he 
would swear Captain Douglas shot the bullock, if he got 20/. ; '' 
and that, on one occasion, these two men were together, during 
the sitting of the Court of Enquiry, and one of them said " he 
did not Cfure what side he swore for, as long as he could get the 
20/.;" on which the other said, "he would swear for any side, if 
they would give him the 20/. ; for it would be a veiy good thing 
for him when he was discharged." A sixth witness heard one 
of these men, when in hospital, say " that it would be a good 
thing for the man that could prove Captain Douglas shot the 
bullock, after he was discharged, to get the 20/.;" on which the 
witness said, "it would be a dangerous nasty thing to perjure 
himself;" and the man answered, "if he could be sure of 
getting the 20/., he would chance that." A seventh witness 
heard one of these two men say, " he would swear anything for 

the man who gave him most money : it was a fine offer, 

and he would swear for him." The eighth witness said that 
one of these two men told him, " The reward of 20/. was a fine 
thing, and he would not mind perjuring himself for it, as the 
times were hardl" The witness told him "he should not do 
such a thing;" to which he answered, "he did not mind; it 
was a fine thing for any man that could get it, being dis- 
charged," A ninth witness overheard one of these two men 
saying to the other that " 20/. would be a very good thing for 
them, as they were going to get their discharge, and when they 
were discharged, they would not care for Captain Douglas, as 
he could not punish them." The name of one of the two men 
in question, was included in the list of witnesses handed by the 
Deputy Judge-Advocate to Captain Douglas, as those of the 
prosecution. He and his friends expected, to the last moment, 
that this witness would have been called to prove that Captain 
Douglas had shot the bullock ; and were prepared with four or 
five of the above witnesses, to give evidence of what the man in 
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question had said on the subject. The case for the prosecution, 
however^ was closed without calling him^ and it was only after 
long and anxious consideration that Captain Douglas did not 
eventually oflfer the evidence in question. The first reason for not 
doing so^ was that the Court would have refused to receive such 
serious imputations upon a person not before the Court ; the 
President having expressed such an opinion during the trials 
with reference to even a witness who was before the Court. 
Secondly, the President uniformly interfered to reject evidence 
tending to show that Captain Douglas had not shot the bullock^ 
declaring it wholly irrelevant ; and Captain Douglas did 
not know whether this might not proceed from reasons highly 
favourable to him. Lastly, he was not aware of these facts 
at the time when they occurred, or he would have insisted at 
all hazards on tendering such evidence, and having his tender of 
it recorded. Though, however, he was not in possession of 
such evidence while before the Court of Enquiry, he and others 
entertained lively apprehensions concerning the mischievous 
and dangerous tendency of the increased reward, especially with 
reference to the reduction in the army then going on, the worst 
men knowing that they would be the first to be discharged. 

A Court of Enquiry is one of an anomalous character, and 
its proceedure requires to be watched with great jealousy, lest it 
should become an engine of oppression and injustice. " Great 
doubts have been entertained,^^ says a distinguished Judge 
now on the Bench — Mr. Justice Coleridge — ^' on the legality 
of its proceedings ; and it has been rested, not so much on 
the prerogative of the Crown, as on the implied 'voluntary 
consent of every Officer who enters the Army, to submit him- 
self to what he knows to be an existing practice in the Army, 
The soundness of this reasoning may, however, with deference, 
be questioned. See Home v. Bentincky 2 Brod. & Bing. 130.'^* 
A Court of Enquiry, indeed, has no essential attribute of a 
judicial body. It cannot administer an oath; the information 
is ex parte ; it can compel none but military witnesses to attend ; 
and even they may refuse to utter a word, (unless this Court 
Martial on Captain Douglas must be held to have established 

• 1 Black. Com., p. 418 (note 5), by Mr. Justice Coleridge. 
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an alanmng doctrine to the contrary^) if their own conduct is 
challenged^ unless they think fit to do so. Heaven forbid^ 
indeed, that in this free country, and in the British Army, it 
should ever be otherwise. ** The character of an officer/^ it is 
well observed in a standard work on military law, *' is unpro- 
tected, however invidious the attack, by the solemnity of an 
oath — ^nor can he, under any circumstances, after the time 
limited by the Mutiny Act for a Court Martial, obtain a hearing 
of his case by any tribunal competent to decide on it. Surely, 
then, justice forbids investigation by a Court of Enquiry which 
may countenance malicious accusations, or give rise to and 
foment prejudices, which it cannot allay, and of which it cannot 
pave the way for trial : and particularly as the members who 
compose the Court, if such it can be termed, are so limited in 
number, not subject to challenge, and irresponsible to any superior 
tribunal, for the opinion they may give.''* The same author 
elsewhere states, tliat '^ the attendance of the accused can scarcely 
fail to benefit him in the event of Trial ; as he will have ascer- 
tained, to a considerable extent, the substance and nature of the 
charge to be brought against him; and any material discrepancy 
between the testimony of a witness before the Court of Enquiry 
and Court Martial, may be employed to impeach his credibi- 
lity.^t Captain Douglas knew this well ;. and desirous also of 
satisfying Mr. Parker, whom, as his junior, he was very anxious 
to protect throughout the affair and to apprise him of his rights, 
he again referred to Simmons on Courts Martial, immediately 
before proceeding to attend the Court of Enquiry. It was sworn 
by Mr. Parker before the Court Martial, that they did so, and 
that they read together the following paragraph : — 

" Although an officer accused cannot refuse to obey an order 
directing him to appear before a Court of Inquiry charged to 
enquire into his conduct, yet he may object to take any part in 
the proceedings, and has a right to decline answering any 
questions, or making any statement, which may, in his opinion, 
be prejudicial to him in the course of any ulterior enquiry into 
the affair. This is most clearly laid down in the General Order 
promulgating the sentence of a Court Martial on Assistant- 

* Simraoni on Cotirts Martial, p. 101. f Ibid., pp. 98, 9^, 3rd Edit. 
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Surgeon Walsli, of the Boyala^ who was tried in 1809 on sir 
charges^ and most honourably acquitted of each ; the third being 
for disobedience of orders in refusing to attend in the mess-room 
of the Royals, having been ordered to do so by his commanding 
ofi^er for the purpose of answering to a charge of having broken 
his arrest. ' With regard to the third charge, his Majesty was 
pleased to remark, that although the opinion of the Court might 
be acquiesced in, yet it appeared that the prisoner was not free 
from all imputation of blame, for the conduct upon which that 
charge was founded ; inasmuch as it was the duty of Assistant- 
Surgeon Walsh to have obeyed the order of his superior ofl&cer. 
Colonel Hay, as far as that order required his attendance before 
the Court of Enquiry ; as the compliance with it would not (as 
the prisoner had erroneously conceived) have precluded him from 

the RIGHT OP DECLINING TO ANSWER ANY QUESTION, OR TO 
MAKE ANY STATEMENT, WHICH MIGHT, IN HIS OPINION, HAVE 
PROVED PREJUDICIAL TO HIM IN THE COURSE OP ANY ULTERIOR 

ENQUIRY INTO HIS CONDUCT/'* .... It is a characteristic 
of all British jurisprudence that the accused shall be protected 
from answering any questions which may tend to criminate 
himself.'* 

'^ The accused, attending the Investigation, may either avail 
himself of the opportunity to explain any particular act, or any 
part of his conduct, on which an imputation prejudicial to him 
may have arisen ; or he may reserve his defence, or exculpation, 
submitting a request for trial by a Court Martial.'* ^ 

On the witness having pointed out the precise page and 
passage referred to, Captain Douglas handed the volume to the 
Deputy Judge- Advocate, and requested him to read the passage 
in question to the Court. That gentleman immediately rose, 
and was in the act of commencing, when the President, to my 
unspeakable astonishment, instantly interfered to prevent him, 
saying, with much vivacity, — ^'Oh no! we'll have no law 
books read here /" on which the Deputy Judge- Advocate, after a 
momentary pause, returned the book, closed and unread, to 
Captain Douglas, without any observation. I respectfully submit 
to your Majesty, that such a proceedure has rarely before been 

* General Order, Horse Guards, 3 July, 1809. 
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witnessed in a British court of justice, as this arbitrary rejec- 
tion of evidence, absolutely essential to the merits of an 
accused's defence. The eflPect which might have been produced 
on the mind of every member of the Court, by reading at that 
moment, while the case was in progress, the passage in question^ 
might have been decisive 1 The evidence thus summarily 
rejected was no less than a General Order issued by the 
authority of your Majesty's Eoyal Grandfather, King George 
the Third ! 

I humbly beg leave to affirm before your Majesty, and to 
challenge refutation in doing so, by any legal or military 
authority, that Captain Douglas and Mr. Parker were 
not bound by a:ny law, civil or military, to have made any 
statement or acknowledgment whatsoever before the Court of 
Enquiry assembled at Alderney, though they had a right to 
attend it to watch the statements which might be made there. 
The General Order of the 3rd July, 1809, in terms vindicates 
this right, in conformity :with the fundamental law of the land — 
Nemo seipsum tenetur prodere. Even the execrable Judge 
Jeffreys recognised this rule ; though, in justice to his memory 
it ought to be added, that it was when the rule happened to tell 
against an innocent accused, and to shield the characters of 
three infamous women, who had come to give perjured evidence 
as to treasonable words alleged by them to have been spoken 
by the prisoner, a worthy Presbyterian preacher. These 
women professed to give a series of sentences which they 
said they heard the accused utter in a sermon. He called 
a short-hand writer, whose notes of his sermon contained no 
such words, and who, with other members of his congregation, 
swore that no such words as were imputed to the prisoner, 
had been used by him. When the prisoner (who had not the 
privilege of counsel) began to cross-examine one of the witnesses 
against him,^— a Mrs, Smith — the Chief Justice interposed by 
affirming, in the broadest terms, the existence of the rule in 
question, that ^'none were bound to answer questions when 
by answering they may charge themselves with any crime, or 
subject themselves to any penalty." So the witnesses escaped 
from cross-examination, and Bishop Burnet thus speaks of the 
issue: ^'Jeffreys argued the matter [to the jury] with his 
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usual vehemence. He laid it for a foundation^ ' that all preach- 
ing at conventicles was treasonable; and that this ought to 
dispose the jury to believe any evidence whatsoever on that 
head :^ and that ' here there were three positive concurring wit- 
nesses/ Sothe jury brought in the prisoner Guilty 

The impudence of this verdict was the more shameful^ since here 
was a precedent made, by which positive witnesses, speaking to 
anything as said in a sermon, were to be believed against so 
many probabihties, and so much proof to the contrary. ..... 

But when the importance of the words came to be examined 
by men learned in the law, they were found not to be treason by 
any statute ; so the prisoner moved for an arrest of judgment, 
and succeeded, but the King had pardoned him.'^ * 

To pass, however, from this dismal point of our judicial annals 
to our own bright page, unsullied since, save by these proceed- 
ings, I venture to submit to your Majesty the enunciation of this 
great principle, as a cardinal one of our law, by Lord Chancellor 
Eldon, one of the profoundest masters of that law who has 
appeared, perhaps, for centuries. Speaking of even the Court of 
Chancery, which has power to put the parties to their oaths, he 
thus laid down the principle for which I am contending — " In 
no stage of the proceedings of this court, can a party be com- 
pelled to answer any question accusing himself, or any one in a 
series of questions, that has a tendency to that effect ; the rule 
in these cases being, that he is at liberty to protect himself 
against answering, not only the direct question, whether he did 
anything that was illegal, but also every question fairly appearing 
to be put with a view of drawing from him an answer containing 
nothing to affect him, except as it is one link in a chain of proof 
that is to affect him.^^f And on another occasion, his lordship 
said, '' The proposition is clear, that no man can be compelled 
to answer what has any tendency to criminate \^Lm"% And 
one of the greatest jurists in the United States of America, 
in speaking of our courts of equity, and explaining that they 
will not compel such answers as Lord Eldon is speaking of^ adds 

* Bexv, RosaeweU, 10 State Trials. S Mod. 63. 2 Show, 4^. Burnet, History 
of his own Times, Book iii., ad aavMim, 1684. 

+ Per Lord Eldon, C, Paxton v. Douglas^ 19 Ves. jnn., 227. 
X Exp. Symes, 11 Yes., 525. 
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T— '^ for it is against the genius of the common law to compel 
a party to accuse himself/^ * 

Well may I express regret at troubling your Majesty with 
authorities to prove that this fundamental rule of justice and 
liberty, i^ in existence, and as a cardinal maxim of our. juris- 
prudence, both civil and military. Did it apply to the case of 
Captain Douglas ? Yes, if he were really in the situation of an 
ACCUSED person, before both the civil and military Courts. That 
he was quch, in the former instance, has been already proved; that 
he was in the latter, is still clearer. Major-General Bell, who 
ordered the military Court to assemble, had, in his letter sent a 
few days before, almost in direct terms intimated to Captain 
Douglas that be was one of "the accused" — the individual 
guilty, indeed, of the double delinquency of having shot 
Mr. Bisset^s bullock, and then denied it upon his honour. In 
spite of his letter of the 11th February to the General^ — ^not- 
withstanding the proceedings of the Civil Court on the 9ih 
January were, as Captain Douglas believed^ and as has been 
proved — actually before the General, he ordered a Court of 
Enquiry to assemble, without having given, or directed to be 
given, to Captain Douglas, the slightest intimation of the real 
object of the Court, or even requiring him to attend it I The 
anxiety and indignation which animated Captain Douglas, while 
watching the evidence which the Court was examining, it is easy 
to understand. Beyond taking notes of what occurred, and 
occasionally putting a question to one or two of the witnesses, 
through the Court, he did not interfere in the proceedings. 
This was stated by Captain Cockbum^ one of the members of 
the Court of Enquiry. Captain Douglas was in momentary 
expectation of beholding the deadly fruit of the 20/. reward, and 
evidence of a pool of blood, and marks of struggling oxen^a 
feet,, having been found on the very spot where he had been harm- 
lessly amusing himself with pistol practice. As the case went on, 
however, his apprehensions began to clear away; and to the 
credit of British soldiers^, not one of them had been induced to 
come forward and make a false statement against their officers, or 
against any one. I humbly submit to your Majesty that it was the 

* Story *B £q. Jurisprudence, vol. ii., p. 6A4. 
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duty of Major-General Bell, and of Colonel Le lilesurier, as the 
President of the Court, to have apprised Captain Douglas, the 
moment he appeared before it, of the exact object which it had 
in view, by reading to him the letter of instructions. Captain 
Douglas would then have read, or heard read, as follows : — 

<' GoYERNMENT HousE, GUERNSEY, PehrvMi'y \6thi 1849. 

'* A Court of Enquiry will assemble at Alderney as soon as 
durcumstanoes may permit, 'consisting of 

'^ Lieutenant - Colonel Le Mesurier, Town -Major 
of Alderney ; 

''Captain Cockburn, 1 rxi. t> i a i.-n 
• " Captain Clbek, / "^ *^^ ^^"^ Artillery. 

'' The undermentioned documents, &c., will be laid before the 
Court: 

" Ist. The ' Comet ' Guernsey newspaper of the 5th Fe- 
bruary, 1849. 
'' 2nd. A Letter addressed by the acting Fort-Major of 
Guernsey, to Lieutenant-Colonel Le Mesnrier, dated 
6th February, 1849. 
" Srd. A Letter addressed iy the Judge of AldeTne%^ to the 
Government Secretary at Guernsey y dated bth February y 
1849, with the copies of Depositions therein referred to. 
" 4th. A plan of Longy Battery, put in by Mr. Bisset. 
" 5th. A Letter addressed by C^tain Douglas, of the 16th 
Regiment, to Lieutenant-Colonel Le Mesurier, dated 
11th February, 1849. 
''6th. Fragments of a newspaper, percussion caps, and 
flattened bullets, alleged to have been picked up by 
the constables in Longy Lines on or soon after the 
6th January last. (l%ese are now in the possession 
of the authorities of Alderney.) 
"The object for which the Court is directed to assemble^ is to 
ascertain whether any person or persons belonging to the garri- 
son were engaged in firing with ball within or immediately 
ac^oining Longy Lines, on the day and within the houra 
specified in several of the documents laid before them. 

" For this purpose they will call before them and examine 
any person who^e evidence they may deem necessary to establish 
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the fact who those parties were^ and to clear up^ if possible^ the 
mystery which still appears to exist as to how the death of the 
animal^ to which all these documents refer^ was effected. 

They will carefully examine the ground in question^ and 
test the correctness of the references on Mr. Bisset^s plans^ in 
regard to certain points being clearly visible from certain other 
points. 

*' Finally, the Court will take every possible means to arrive 
at a correct knowledge of the whole case before them, and how 
far any person belonging to the garrison was or may reasonably 
be supposed to have been in any degree implicated, knowingly 
or otherwise, in the matter before them. 
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J. Bell, Mqjor-GeneraV 



Captain Douglas would have seen, on hearing the above read^ 
that the whole subject-matter, which had been discussed between 
himself and Major-General Bell, — their correspondence, even — 
had been referred, in terms, to the Court, and was then lying 
bodily before them ! As it was, for the first two days of the 
enquiry, he knew nothing of all this ; but saw lying on the table, 
as he had seen before on that of the Civil Court, when asked 
by the judge whether he knew anything of the death of the 
bullock, — flattened bullets, exploded percussion-caps, and frag- 
ments of newspaper; together with a plan made by Bisset, of 
Longy Battery, with a statement on it, that bullet marks were 
found on the wall before which Captain Douglas had been 
firing! The Court Martial, as I shall presently show, were 
evidently taken totally by surprise when they discovered that 
the Instructions to the Court of Enquiry had not been read 
to Captain Douglas on either the 15th or 16th of February! 
and they must have asked themselves — ^Why was not this 
done? 

At the close of the second day's proceedings. Captain Douglas 
found that he and Mr. Parker, over whose interest he watched as 
well as over his own, were safe ; for it had come out in' evidence, 
to his great astonishment, that the soldiers on guard were able 
distinctly to identify the animal which had been found dead on 
the beach, as that which they had seen browsing near the spot 
where Captain Douglas and Mr. Parker had been firing, for an 
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Aoter^ and even two hours, after they had left it : while not a tittle of 
evidence was offered of any blood having been found on the 
ramparts ! And on the Ootut 6f Enquiry proceeding to inspect 
the locaKty in question^ accompanied by Captain Douglas and 
Mr. Parker/it was declared by Bisset and Renicr that the place 
where the pool of blood had been found, was not on the ramparts, 
but f&r beneath on the shore ! There was isome little confusion 
in the accounts given by one or two of the soldiers, as to- the 
6xact time when they had seen Captain Douglas and Mr. Parker 
proceed towards, and come from, the direction of the battery ; a 
mistake easily accounted for by the circumstance, which wasr 
afterwards proved on oath, that there was no dock in the 
barraeks, and the witnesses necessarily spoke from guessing ; 
. but the chief witnesses entirely corroborated the aecount which 
has been given in a preceding page ; and about the main fact of 
the animal haying been seen alive at Longy Lines, after Captain 
Douglas and Mr. Parker had quitted the battery, there was no 
dispute whatever. Nor was any one of the soldiers able to say 
that he had seen either of the oflEtcers on the ground during the 
firing! iior that he had seen either of them with fire-arms on 
the day in question ; or ever had before seen or heard- them 
using fire-arms I These harassed officers then believed that they 
were safe firom their enemies ; that the danger was over ; and they 
resolved voluntaeily, and without inquiring with what object 
the Court was si1^ng,-^without any question, caution> threat, or 
promise, (as theMembersof the Court Martial took care to elidt) 
On the part of the Court of EnqiLiry,-^o disclose the innocent 
fact that they had been firing on the 5th of January in Xiongy 
Battery. 

I would here supplicate your Majesty^s attention to a matter 
which appears to be of vital importancein judging of the conduct 
of Captain Douglas. 

If he and Mr. Parker had thought proper to avail themselves 
to the last, of their rights, both as British subjects, and British 
officers, and make no admission or statement, at all, before the 
Court of Enquiry s how would the case then have stood ? iV!> 
proof could then have been obtained of the fact of their having 
been firing at the day and time in question; and that they per* 
feetly well knew at4;he time. If that were so, the answer alleged 
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to have been made by Captain Douglas to Benier^ on the 8th 
January^ that he did not know who had been firings might have 
appeared true, or at all events could not have been proved false ;— 
then his answer about his newspapers would stand merely as the 
true assertion of a fact capable of proof, and which was established 
before the Court of Enquiry : — ^then, he had a right to decline 
and even refuse to make any statement before either Civil or 
Military Court, oi to any one : — ^then, his letter to Major-Greneral 
Bell would stand in its true light as an acute demonstration of 
the Greneral's hasty and erroneous inference : and there would 
have been nothing to impugn the twice-repeated declaration of 
two British officers upon their honour, that they knew nothing 
whatever about the death of the bullock. Where, then, 
WOULD have be£n THESE CHARGES? And who would have 
ventured to order a Court Martial, or expected to obtain a 
eonviction? Let the answer be ^ven by any one, according to the 
Ught of all the subsequently developed facts I The course adopted 
towards these officers, would almost warrant the suspicion that 
these consequences were foreseen, by those whose now declared 
object, both by letter, and the assembling of theCourt of Enquiry, 
had been to obtain an admission from Captain Douglas that he had 
been firing : — when it would appear conclusively to his superiors, 
that he had made two diametrically opposite statements as to a 
&et within his own knowledge at the time of making each 
statement; and his ruin would have been complete. And here 
I venture yet again to solicit your Majesty's attention to the 
eircumstance, that when Major-General BeU ordered, and Colonel 
Ijc Mesurier presided over, the Court of Enquiry, each of them 
was incontestably in possession of the^ statement of Benier, that 
Captain Douglas had denied that he^ knew who had been 
firing; y^^ never gave the slightest intimation of that fact to 
this deeply-injured gentleman before he went to the Court of 
Enquiry ; nor while he was in attendance there ; nor after it 
was over. Nor did the President of that Court of Enquiry, 
-Colonel Le Mesurier — as he acknowledged, mention that 
startling circumstance to either of the two members of the 
Court of Enquiry, — one of whom, Captain Cockbum swore, 
before the Court Martial, that he had not been aware of 
the £act during the sitting of the Court of Inquiry, nor 
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had even heard of it^ till he saw the Charge^ about a weeV 
before the assembly of the Court Martial^ which was trying 
Captain Doaglas^ for having given that answer fiEdsely! 
Yet Colonel Le Mesurier well knew, all the while, that the> 
constable, or Captain Douglas, must have merely made a 
mistake ; for he swore before the Court that he would beli<5ve. 
any statement of Captain Douglas, and believed him incapable 
of telling a wilful falsehood to anybody. In believing Captain. 
Douglas, therefore. Colonel Le Mesurier must have disbelieved 
Benier, or treated him as wholly in error : and if he did not 
think it proper to communicate personally with his brother 
officer, he was surely bound to have communicated his opinion 
on the subject to Major-General Bell, if only with a view to 
justice, to the interests of the public service, and to prevent 
the possibility of the superior authorities being misled on so 
serious a matter. Why was this circumstance thus concealed 
by Colonel Le Mesurier? Why did n.ot Major-Greneral Bell 
order Colonel Le Mesurier to tell the other members of the 
Court, of the existence of the supposed false answer? And. 
why was Captain Douglas permitted to make his statement, 
without any caidion being given to him ? Had either Captains 
Clerk or Cockbum been aware of the alarming predicament 
iji which their brother officer was placed before them, would 
they not distinctly and anxiously have cautioned him that he 
need make no statement unless he pleased ? But the moment that 
the Court of Enquiry, after hearing Captain Douglas's voluntary 
admission, had forwarded the result to Major-General Bell, — he 
must have communicated with the Horse Guards; and within 
a fortnight's time. Captain Douglas and Mr. Parker were placed 
in arrest, preparatory to charges being preferred against them: 
before a General Court Martial ! And all this while, the ominous 
affair of the Inquest on Mrs. Biley was actually pending before 
the Royal Court at Guernsey; and Captain Douglas sternly 
prosecuting enquiries with a view to bringing all the circum- 
stances attending the issuing of the Order of Major-Genetal 
Bell and Colonel Le Mesurier of the 10th February, under the 
notice of the Commander-in-Chief I And the Decree, of the 
Royal Court at Guernsey, was announced only two days before 
Captain Douglas was placed in arrest by Colonel Le Mesurier I 

i2 
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Was no mention of this very serious subject made by Major- 
Oeneral Bell to the Horse Guards ?— 

I think it neeessary to lay before your Majesty the eross- 
examination of Colonel Le Mesurier by Captain Douglas^ 
before the Court Martial, with reference to the fact which I am 
now bringing under your Majesty^s notice : — 

'' Q. Did you hear or learn that I had told constable Renter 
thftt I had no knowledge who had been firing ball on Longy 
Battery on the 5th January 7 

*' A. I did. 

** Q. When did you learn that I had said this? 

'' A, Some days after I had received the Major-Oeneral's 
letter, (I think dated the 6th,) I was to read to Captain 
Douglas-^the 6th February, I should think. 

" Q. From whom did you first learn it ? 

" A. From Judge Gaudion. 

" Q. As nearly as you can, will you tell us the day when you 
first learned the circumstance in question, of what I had said to 
the constable 7 

** A, I cannot be Certain; it might be the day before, or the 
day after, I received the Major-General^s letter. 

'^Q. As nearly as you can, will you tell the day when you 
first learned that I had told constable Benier that I had no 
knowledge of the firing on Longy Battery 7 

^* A. It was after I received the GeneraFs letter of the 6th 
February — ^I cannot be nearer the date than between the receipt 
of the Major-General^s letter of the 6th February, and my 
letter to the Judge of the 10th February. I was in conversa- 
tion with the Judge for the purpose of personally requesting his 
assistance, in obedience to the G^neral^s orders and instructions 
in that letter ; and he requested me to address him officially. 

** Q. Did you go or send to constable Benier to ascertain how 
the fact was ? 

'^ A. The Judge sent him to me. 

" Q. Did you converse with Benier on the subject 7 

'^ A. I asked him, after reading the Judge^s notes, whether 
what was there stated by him was correct. 

" Q. Did you ever apply to me to know whether it was true 
or false that I had told this lie to constable Benier? 
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** A^. What Ue ? I do npt know what lie^ — ^I know no lie. 

'' Q. Did you ever apply to me to kQOw whetl^r it was true 
or false that I had told Renier I had no knowledge of the per- 
sons who had been firjoig ball on the ramparts on the 5 th 
January? 

** A. Most certainly not. J considered that it was the duty 
of Captain Douglas, after my having read to him the Major- 
Oeneral^s letter of the 6th F^rufpy, to hi^ve pome forwaird.apd 
removed all doubts and suf^icions in this matter. , 

'^ Q. Did that letter contain the ^lightest allusion to.anything 
that was supposed to have passed between me and 9^nier ? « 

*' A^ X ^annot sayj I. have Aot.got the letter by heart; but 
the 'Comet' newspaper accompanied theJetteir, drawing my 
attention to the paragraph in the newspaper. 

*^ Q. When did you first beheve that I had made an untrue 
statement to Renier ? 

'^ Prmifen^,-— C^lear the Conrt. 

'^ On its resuming^ Capl^ain Douglas was iiifonne^ by t|ie 
President, that the Court rejected this question.* 

'^ Q. When you heard of my conversation with Benierj did 
you beUeve I had stated a fe^sehood -to him ? 

''The Court is cleared. On its resuming, the President 
infoHQs Ct^ptain Douglas that this question is inadmissible I 

" Q. Did you ever know there was a report that I had made 
an untrue stat^nent to constable Benier ? 

" Upon the Court's inquiring the object of this question^ ^ 

" Captain Douglas stated — ' I wish to show, by these questions, 
that I have not been fairly or candidly dealt with by the wit- 
ness, whose duty it was to have given me the earlijest intimation 
.of the existence of the imputation in question, and afforded .me 
thereby an opportunity of at o^ce proyii^g the groundlessn,ess of 
the charge.' 

" The President informs the prisoner that the Court can 
receive no evidence calculaited to .in9ulpate others, ^hich does 
not bear on the charge." 

Here Captain Douglas commenced, with the following enquiry, 

• This question wm handed in and read by the Depoty Judge- Advocate, but does 
not appear on his official minutes. 



118 

a determined expofftulation with the Courts in assertion of 
^rights which woidd have been recognised^ as a matter of course, 
in every conrt of ciyil or criminal justice in the kingdom. 
' " I beg to ask whether I am precluded, bj the intimation of 
the Court, from attempting to show, by questions to the wit^ 
ness, that there was a personal hostility on the part of Colonel 
Le Mesurier against me, so as to bias his conduct towards me 
at Aldemqr, and to place me disadvantageouslj before the 
authorities who ordered this investigation ? And may I not 
endeavtmr to find out haw this charge found its way to General 
Bell, and the authorities at the Horse Guards 9 '' 

The Court was cleared to deliberate, and the hour for closing 
the sitting had arrived before the Court had come to a decision. 
On the opening of the Court on the ensuing morning, the 
President thus addressed Captain Douglas, reading from a 
written paper : — 

''The Court cannot admit questions of this nature'' [i* e., 
' Did you ever know there was a report that I had made an 
untrue statement to constable Benier f 'j — " unless the prisoner 
can show, primd facie, that they bear directly on any point in 
the charge. The witness's conduct to the prisoner, at Aldemey, 
cannot be made a subject of investigation here, unless shown to 
be so connected. The mode in which the charge found its way 
to Oeneral Bell, is irrelevant to this inquiry ; and is, besides, 
already in evidence, in the Fort-Major's letter of the 6th 
February, 1849.''* 

On this Captain Douglas read an argument with which he 
had come prepared that day into Court, and which will here- 
after be laid before your Majesty. 

" Q. Did you ever know there was a report that I had made 
an untrue statement to constable Renier ? 

"A, I never knew of it till it was officially hinted at, or 
alluded to, in the 'Instructions' which I received from the 
Major-Genera], dated February 18th, 1849. 

" Q. Did those instructions distinctly apprise you that I was 
charged with having made a false statement to constable 
Benier f 

" A. I do not consider, nor do I now entertain, these instruc- 

• See this Letter, ante, pp. 82, 88. 
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tions, as making any charge against Captain Douglas for any- 
thing therein specified. 

^' Q. Did these instmctions convey to you the impression that 
there was such an imputation on my veracity ? 

^' A, In the capacity that I was placed in, as President of the 
Court of Enquiry, I did not allow myself to form an opinion, 
or express any sentiment on the subject. 

" Q. I beg to ask for a direct answer to the question ? 

" A. I did not allow myself to be carried away by any impres- 
sion — I formed no impression whatever. 

" Q. When did you first know that such a charge, whether 
true or false, existed f 

'' A, Why, if you take it in one sense, I did not know that 
such a charge was preferred against Captain Douglas until I 
heard the charges read in this Court. 

'* Q. I use the word ' charge,' €is meaning an ' imputation,' 
and repeat the question? 

*' A, The instructions to the Court of Enquiry may attach an 
imputation ; but in the capacity of investigating all the matter 
contained in those instructions, I never formed an opinion. 

'' Q. Did you put any question to me, during the Court of 
Enquiry, as to whether I had made any statement to Renier f 

*' A. Certainly not— or any other question.'' 

Here, at the request of Captain Douglas, was read by the 
Deputy Judge- Advocate, from the certified copy of the proceed- 
ings before the Civil Court at Alderney, on the 9th January, 
1849, the following Deposition of Renier, the constable; the 
words in italics being those on which, as has been already 
observed, the first " Instance " of the charge against Captain 
Douglas, was founded. 

" Sieur Nicolas Renier, Conn^table, a declare par serment, 
' Samedi dernier, je fus requis par Mr. Bisset d'aller h sa ferme 
de Longis, pour voir un bceuf qui 6tait mort. Je fus aux Longy 
Lines, et je vis audessous du Frying-pan Battery, une quantity 
de sang, et poil de bSte, dont il est k supposer que le boeuf en 
question est mort; plus haut dans le rampart enligne directe, 
je trouvai des lambeaux du papier — London limes, du 22 De- 
cembre dernier, avec I'adresse du Capt. Douglas, qui me parait 
apr le d^hirement du papier avoir 6t6 h servir de targuet et je 
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troQvai platieurs balles apiatiet au pied da rampart ayec des 
caps^ kc,, le bceaf avait tin trou audessoiM de la come qui me 
parait £tre d'une balle, le sang fig£ dans la chair* Hier je fis 
ouvrir la t£te de Vanimal^ mais je ne pus pas d^coumr I'exit de 
la balle. — Hier je ris le Capt. Douglas aux casernes de Longis^ et 
lui demandais s'il (wait connaU$an€e de oelui ou ceux qui avaieni 
tiri h balk$ dans la Batterie ; il me dU que non, et que quant au 
Papier de nouvelles k son adresse^ il eu recevait cinq li six la 
semaine^ et qu'il les pr6tait aux soldats dans les casernes ; les 
lambeaux de papier, balles et caps sont ceux trouy^ par moi, 
Samedi, dans la Batterie. Je comptai vingt marques de balles 
contre la muraille du ouest de la Batterie^ qui me paraissaient 
toutes r£centes/' 

" Q. Did yon call, my attention to what has now been read to 
the Court ? 

" A, I did not call Captain Douglas's attention to any par- 
ticular thing. I left nearly all the management and questioning 
of evidence at the Court pf if^nquiry, to Captains Cockbum and 
Clerk, Royal Artillery, in order that no imputation might here- 
after be cast on the Court's proceedings, from my having taken 
an active part in them. 

** Q. Why did you think that any snch imputation might be 
made. 

** A. 1 beg leave to keep my thoughts to myself on that 
subject. 

*' Q. Did you ever intimate to me a suspicion that I had 
made a false statement to Benier 7 

** A, Never. All my intimations to Captain Douglas are in 
writing, and none of them relate to that subject. 

" Q. Why were they all in writing ? 

**A. Because I never held any conversation with Captain 
Douglas, since the day that he allowed me to quit his quarters, 
with so uncourteous a demeanour towards me. 

" Q. Ai the olject of the Court of Enquiry was to ascertain who 
had been firing on the Battery at Longy on the 5th January, why 
did you not put the question to me whether I had been firing, there 
and then f 

" A. I could not do so to any person suspected, lest by the reply 
to any question, they might criminate themselves. 
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^' Q. As soon as you knew that Renier had said I had told him 
that I had not been firings why did yau not apply to me for an 
explanation ? 

" A. Secanse I would have considered it from me highly 
improper, without the particular instructions of the Major- 
Greneral, to have interfered with legal prooeedings, which were 
not come to a termination at the time. 

^' Q. Would it not have been fair towards me to do so, and 
for the good of the service, as I was the officer next in command 
to yourself in the Island, so as to avoid the scandal of a public 
enquiry ? 

*^ A. Captain IJiouffla^9 actions towards me are the best expla- 
nation of that question, and which are known to the Major-^General, 

*' Q. Do you. believe me €i^[>able of having told a wilful 
falsehood to any body f . , 

" A. I should be sorry to entertain such an opinion of any 
man^ much more so of a brother officer, and I do not so now, of 
Captain Douglas. . 

" Q, Had I not expressed, at the Court of Enquiry, a particular 
desire to go to Guernsey^ and make any additional explanation 
that the General might require ? . 

"A. I have no recollection of such a oircumstapce.* 

'^Q. Did iRBFusBtoacknowledge before the. Cqurt of Enquiry 
that I had been firing on the. Longy. Battery on the 5th January ? 

" A, The Court did not ask the question. He did not refusa 
— He rwde his oim voluntary statement. 

" Q. Had we disputes about the extent of my military autho- 
rity over the men of my detachment at Aldemey, previous to 
the 5th January V 

The Court is cleared, to deliberate upon the propriety of this 
question. On re-opening, the President suggested that the words 
" difference of opinion '' should be substituted for " disputes,'' 
in this question, which Captain Douglas agreed to. The 
question is repeated* 

" A. With due deference to the Court, I beg to decline 
answering that question, as the subject came before the Major- 
General, who decided upon it. 

* It jVH be seen that Captain Cockbum did distinctly recollect this application of 
Captain Douglas ; jmm^, p. 126. 
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'' Q, Have we not liad a misunderstanding respecting the 
death'of Private Riley's wife and child^ and the inquest on them 
at Guernsey^?'' 

'^ The Court refuse to allow the question. 

'' Q. Did you go to Guernsey on the 27th February, and hare 
an interview with General Bell? '' 

''The Court refuse to allow the question. 

" Captain Douglas then said, that he had no further questions 
to put to the witness.'' 

I do not presume to offer, ?iere, any comment on this extract 
from the proceedings of the Court Martial. 

On quitting the Court of Enquiry, at the close of the second 
day's sitting (Friday the 16th February), Captain Douglas and 
Mr. Parker consulted with some friends, on the altered aspect of 
affairs; and determined, with the approval of those friends, imme- 
diately to communicate to Judge G^udion, that there being no 
longer any necessity for preserving silence on the subject, he and 
Mr. Parker, were ready immediately to explain to him all they 
knew, and leave him to take what steps he pleased. They both 
called, accordingly, about half-past five o'clock that evening, on 
the Judge, as he stated to the Court, and carried their intention 
into effect. Captain Douglas thus questioned Judge Gtmdion 
on this subject, before the Court-Martial. 

" Q. When I came to you on the 16th February, did I not say 
I was innocent of the death of the bullock, and wished to have 
the fullest enquiry, to take away all stispicion even, or words to 
that effect ? 

" A, I cannot recollect the precise words used ; but the impres- 
sion I have, is, that Captain Douglas did use words to that effect; 
and I recollect that he expressed a very strong wish, that the 
investigation should proceed, as it would clear him of the impu- 
tation, which he was led to suppose existed against him, of having 
ihot the bullock/* 

The Judge wrote, the same evening, thus, to Colonel Le 
Mesurier. 

'* Friday f 6, j».m., 16 Ftbrucury, 1849. - 

''My dear Colonel, 

" Captain Douglas and Mr. Parker have just left me, 
and do acknowledge to have been shooting on the Battery on the 
Friday in question ; that Mr. Parker met his captain practising 
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with pistols; that he (Mr. Parker) also fired a few shots; .that 
Mr. Parker went in and about the Frying-pan Battery after the 
pYactice^ and that they were at Captain Douglas's quarters by 
half-past one^ and in the town before three. All this they say 
they can prove. Also that^ by one or more of his men^ as well 
as by Captain Douglas's female servants^ who were out with his 
children on that afternoon in that neighbourhood, men were 
seen with fowling-pieces firing. I have desired Captain Douglas 
to send to me this eveiiing the names of the parties he alludes 
to, with a short statement of what they know of this mysterious 
affair. I hope we shall at last come to the truth. If it is con- 
venient, I win go over to your quarters after your dinner. 

''Truly yours, 

" J. Gatoion.*' 

** To Lxsut.-Col. Lb MmnuBB.** . 

Captain Douglas was unable to send his promised statement 
of evidence, till early the next morning : when he forwarded it, 
with an apology for having been unable to do so before. From 
that letter I extract the following striking passage, a portion of 
which has been already laid before your Majesty. The letter thus 
concludes : — " You will, I trust, excuse this hasty note. I feel my 
character and position are at stake, and am anxious to find 
out the whole truth, and most satisfactorily show that I could 
not have killed the ox. I would have told all I did to you last 
evening, to Mr. Bisset, long since, had he come to me himself; 
but when he brought the matter into Court I did not think it 
necessary to give him more assistance to prove his case, than J 
was obliged. If he would now, on hearing what I stated to you 
,last night, with the evidence of Parker, &c., be satisfied that I did 
not km his ox, I should be willing to increase the reward offered 
for the detection of the offender. 

" I remain, dear Sir, 

" Respectfully yours, 

" G. Douglas. 

<< Thb JuDOBy &e., &c., &e., AlderMy." ** Aldemey, 1 7th February, 1 849i" 

In consequence of Judge Gaudion's letter to Colonel Le 
Mesurier, the latter wrote the same evening the following note 
to Captain Douglas. 
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" I have to request that yourself and Ensign Parker 
will attend at the Town-Major^s office at half-past 10 o'clock 
to-morrow morning, together with the following witnesses : your 
own nursery servant, another female you mentioned. Privates 
Peter May, and Henry Mitchell, 16th Regiment. 

" I have the honour to be. Sir, 
" Your most obedient, 

''Wm. Le Mesueieb, Liew/.-CoZ/' 

^ 7\) Captaih Douglas, 16^ iZe^t., Xongry 5arracA».** 

The Civil Court had been assembled on the same day; but at 
the request of Bisset, who alleged that if farther time were 
granted, he should be able to adduce additional evidence, post- 
poned the Enquiry till a future day. The members of the Court 
went, however, to inspect the place where the bullock was alleged 
to have been shot. 

The following was the substance (rf the evidence given on the 
15th and 16th of February, before -the Court of Enquiry. 

None of the witnesses, — ^most of them soldiers of the 16th,— 
saw either Captain Douglas or Mr. Parker on the ground, on the 
day or at the hour in question ; the one, or two, who had -seen '* a 
small box, apparently wooden '^ (the pistol case), earned as far M 
the wall, had never seen the ^'box^' 'before> nor knew that it 
was a^istol case, nor what it contained — nor «ould haveguessed, 
from seeing it accompanied by aplate with two potatoes^ Though 
some of the witnesses heard firing on the day in question, tbey 
neither saw, nor knew, whence it proceeded. That several 
of them, especially the men on guard, had observed osen aboilt, 
at the time in question; and particularly one of a brown ooloor, 
with a white spot, or ^star/ on its forehead, and on Us breast, which 
they all observed to be, and remarked to each other that it was, 
in a very dangerous position, on the ramparts ; that they saw it 
for two hours after Captain Douglas and Mr. Parker had quitted 
the battery ; that they recognised the animal — having noticed 
the white marks on the head and breast — dead in the sea, and 
being pulled ashore on the ensuing morning. .They wer^ ''quite 
positive, and could swear to it.'' — Eiley carried a plate of pota^ 
toes and a '' box '* to the wall ; had never carried it before, and 
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did not know what it contained. He frequently carried news- 
papers to Lendon's : he and the nnrse-maid saw, on the 5th of 
January, early in the afternoon, men about the battery with 
guns, and noticed one particularly, and spoke about it at the 
time. This the nursery-maid confirmed. Another woman- 
servant, and one or two of the guard, stated that Captain Douglas 
and Mr. Parker had gone from the house about half-past twelve 
o'clock, and that they returned about one o'clock, while the 
children were at dinner. Mr. and Mrs. Bains stated, that they 
saw Captain Douglas and Mr. Parker that afternoon at Aldei^ey : 
tiiat they were in the town at the house of Mr. and Mrs. Bains, 
which was upwards of two miles' distance flrotn the barracks, 
having walked thither, between two Mud three o'clock ; and were 
delayed, while there, half an hour, by the rain. - 

The whole of the evidence adduced before the Court of En- 
quiry, most conclusively tends to the exoneration of Captain 
Douglas and Mr. Parker from all participation in, or knowledge 
of, the outrage supposed to have been perpetrated on Mr. 
Bisset's bullock. As soon as all the witnesses had given 
their testimony, Mr. Parker came forward, and made a full 
statement to the Court, with which I shall not trouble your 
Majesty, because he shortly afterwards gave evidence to the 
same effect, before the Civil Court, upon oath; and which I 
fiball ask leave to submit to your Majesty. Inubediately on his 
sitting down, Captain Douglas made a similar statement ; pre- 
viously to laying which before your Majesty, I beg leave to 
describe the manner in which he did so, in the words of the only 
two members of the Court of Enquiry, called by the prosecutor 
before the Court Martial : — 

^^Q. By Certain Douglas, to Captain Cockbum. When I 
made my statement, did I appear to do so in a frank, straight- 
forward manner f 

'* A. Yes, you did. 

*' Q. Did I not give my statement even before I had received 
the slightest intimation of the nature of the Letter of Instruc- 
tions to the Court ? 

'' A, Tou gave your statemeaty when asked by us to do so. I 
cannot recollect whether I read to you part of the Letter of 
Instructions, before asking you if you wished to make any state- 
ment. 



126 

'' Q. If the object of the Court of Enquiry was to find out who 
had been firings why was it not put to me^ and distinctly^ that 
such was the object f 

/^ A. We did not consider it necessary to do so. 

'^ Q. Did the Pre$ideni, or any of the Court, caution me that I 
was not bound, nor could be required according to military law, 
to make any statement whatever. to the Court f 

''A. No. 

** Q. Were you aware^ during the sitting of the Court of 
Enquiry, of the fact, that I was believed to have told the false- 
hood to the constable, Benier, on which the first instance of the 
charge is founded ? 

**A, No; I was not aware of it. 

*' Q. Did you ever hear of it ? and when ? 

**A. I heard of it when I saw it in the charge. 

" a When was that ? 

'*A. I think it was about a week before the Court [the Court 
Martial] 'assembled.' 

** Q. Did I not say, at the Court of Enquiry, that I was par- 
ticularly anxious to have an opportunity of explaining all the 
circumstances of the case to General Bell, if my then state- 
ment should not be sufficiently satisfactory; or words to that 
effect? 

** A. You said, on the last day of the proceedings of the Court; 
of Enquiry, that you should like to explain the circumstances of 
the case to Oeneral Bell. 

** Q. Did I ask you to obtain leave from Oeneral Bell for me 
to go over to him, for that purpose, as you were going back 
yourself f 

'' A* You asked me to mention it to General Bell. I do not 
recollect whether you asked me to obtain leave for you, from the 
General, to come over. 

'' Q. Did you mention it to Oeneral Bellf 

''A. I did. 

** Q. Did you obtain leave for me to come over f 

'' A. I did not ask leave for you, to the best of my recollection., 

'^ QaeMtioni by the Court. — Q. Did the Court use any threat to 
induce Captain Douglas to make the statement which yon have 
said he made to you on the 17th of February ? 
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'' A. Certainly not. They merely asked hint if he wished to 
make any statement. 

'^ Q. Did the Court hold out any inducement^ or prospect of 
advantage to him^ if he did so make any statement f 

*' A, I cannot recollect that they did/^— 

I respectfully beg leave to say, that I was exceedingly im-: 
pressed, as I think must have been all present, by the frank and 
soldier-like manner in which this gentleman gave his evidence. 

The following were the questions put by Captain Douglas on 
the same subject, to Colonel Le Mesurier, and his answers v — 

*^ Q. Did you, at the close of the proceedings^^ [of the Court 
of Enquiry] ^^ ask me if I had any statement to make ? 

'' A. To the best of my recollection. Captain Cockbum did, 
at my request. 

*^ Q, And without cautioning me that I was not bound to say 
any thing that might criminate myself? 

^' A, As well as I can charge my memory. Captain Douglas, 
immediately on Mr. Parker having finished his statement, in- 
stantly said, ' I corroborate the whole of what has been said,^ and 
proceeded with his statement. We cautioned, either collectively 
or individually, every witness that appeared before us ; and I am 
not aware that Captain Douglas was made a singular exception. 

" Q. Was I a witness ? 

" A. I don't consider you were one. 

'' Q. Did I not appear to make my stat^nent in a frank and 
straight-forward manner? 

'* A. Certainly. 

^' Qiuestiom by the Court : — Q. You have stated that Captain 
Douglas made a voluntary statement to the Court of Inquiry on 
the 17th February. Did you use any threat to induce him to 
do so f 

" A. None whatever. 

" Q. Did you hold out any inducement, or prospect of advan- 
tage, to him, if he did so ? 

'* A. None." 

The following questions on this subject were put by Captain 
Douglas to Mr. Parker : — 

" Q. Did Colonel Le Mesurier ever ask you for any infor- 
mation about our firing, before the Court of Enquiry sate ? 
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'^ 7%a Cowrt wa9 cleared to consider the propriety of this ques- 
tion, and on re^openinff, disallowed it. 

*' Q. Were the instructions for holding the Cottrt of Enquiry 
read to us ? 

^'This question^ on mi intimation from the Court that it had 
ahready been asked of several witnesses^ was withdrawn. 

'* Q, Were we cautioned at the Court of Enquiry that we need 
say nothing-that we deemed might be prejudicial to us ? 

" A. No^ I was not; and Captain Douglas was not^ in my 
hearing/' 

That Captain Douglas's statement^ therefore^ now about to be 
laid before your Majesty^ was absolutely spontaneous^ is thus 
proved beyond all possible doubt. The following was that state- 
ment. I quote from the copy of the Proceedings of the Court 
of Enquiry^ produced and read^ by the Deputy Judge- Advocate. 

'' At this stage of the proceedings the Court read to Captain 
Douglas and Mr. Parker (who were present)^ a note received the 
night before^ from the Judge of Aldemey^ 'and addressed to 
Lieutenant-Colonel Le Mesurier/' Then follows the statement 
of Mr. Parker; on his concluding which, the Minute of the 
Court thus proceeds :— 

''. Captain Douglas, 16th Regiment, begs to agree to this 
statement, which he says is perfectly correct; and also adds, 
that he went to shoot about twelve o'clock on the day before 
that on which the dead bullock was found. I shot at a potatoe, 
which, as I could not see, I put a newspaper between it and the 
walL I fired, I suppose, about thirty or forty shots, all at the 
potatoe. I wished to count the number of shots I had fired, 
therefore collected as near as I could all the bullets and caps in 
the same way ; some few of the latter fell about : I collected 
them and put them in a small piece of paper, which I threw 
away, as I had not collected them correctly, and therefore could 
not tell how many shots I had fired. Mr. Parker, when he 
joined me, fired two shots, I think ; after that, we went into the 
Prying-pan Battery, He went, I think, a little before me. We 
wished to go down to the right of the Frying-pan Battery, but 
did not go down. We then went about there, and went down 
the other side of the battery ; Mr. Parker quite to the bottom, 
I only a portion of the way down ; being lame, I did not go to 
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the bottom. He sent his dog into the water after some stones. 
There was no bullock or blood ; had there been, I must have 
seen it. We remained there from ten to twenty minutes, and 
returned to the door of my quarters, when Mr. Parker left me. 
I changed my shoes and socks and then went to town with 
Mr. Parker, as he has stated. There was no bullock anywhere 
near me when I was firing. I remember seeing, when I went 
there, several cattle about, and one apparently coming up from 
the sea towards the parapet, near the guns. While I was firing, 
I observed several animals about the hot-shot furnace, which I 
drove away, and stopt firing till they were quite out of sights 
round the angle of the hill. The reason of my not mentioning 
that I was firing was, that Mr. Bisset immediately went to 
Court, and I did not wish to say any thing that might lead him 
to suppose that I had shot the bullock, for I was well aware that 
many persons must have heard my firing ; and if he had proved 
that I was in the battery firing, it appeared to me that any thing 
I might say to the contrary about not having shot the bullock, 
might have been received with suspicion.'' 

With the evidence of these two officers closed the Court of 
Enquiry, on the afternoon of Saturday the 17th February. And 
it would seem as if it had served, even without the evidence volun- 
tarily supplied by Captain Douglas and Mr. Parker, at once to 
disprove the main allegations in the letter of Major-Oeneral Sell, 
dated the 6th February, and to prove every one of those contained 
in Captain Douglas's answer of the 11th February ! Nevertheless, 
the simple silence of Captain Douglas on the 15th and 16th 
February, though followed by his "voluntary, frank, and straight- 
forward statement" to the judge on the evening of the latter day, 
and to the Court of Enquiry the next morning, the Court Martial 
has solemnly pronounced another instance of scandalous and 
INFAMOUS conduct! And another, his silence on the same 
point before the Civil Court on the 9th January 1 And still 
ANOTHER, his silcuce to every body during the interval between 
the sitting of the two Courts ! With not a scintilla of sugges- 
tion, either in the charge, or in the evidence, that he was ever 
asked during that interval, by any one, to make any acknow« 
ledgment or admission ; or that there was any one to whom he 
was to make it ! 
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Captam Cockbum embarked for Ouemsey ou the 19th 
February^ bearing the Proceedings c^ the Court of Enquiry^ with 
a letter of that date^ to Major^General Sell from Colonel Le 
Mesurier^ but was forced^ by the violent weather, to put back, 
and did not return to Guernsey till the 2^nd February — on 
which day, as may be recollected, Captain Douglas was stopped, 
by Colonel Le Mesurier, from going to the inquest at Guernsey. 
Whether Captain Cockbum commimicated this last circumstance 
to Major-Qeueral Bell, I know not. If he did, I conceive that 
it would have been the General's duty to interfere in the matter, 
to secure prompt obedience to the civil authority. Captain 
Douglas, remembering the request which he had openly made 
to Captain Cockbum during the Court of Enquiry, awaited with 
anxiety a summons from Major-General Sell to Guernsey, if he 
should deem any further information from Captain Douglas, 
requisite. No such intimation, however, arrived. He received, 
on Wednesday the 21st February, the summons, which has 
already been laid before your Majesty,* from the Boyal Court to 
give evidence on the inquest upon Mrs. Biley and her infant, 
and communicated that order, on the same day, to Colonel Le 
Mesurier, t who early in the ensuing morning, abruptly and 
peremptorily forbade his going, or any of his witnesses. % 
Captain Douglas thus questioned Colond Le Mesurier on the 
subject, before the Court Martial :— 

" Q. Did you prevent my going over to Guernsey on the 
22nd February, when I was on the point of embarking? 

'^ A. I decline answering the questumy as I consider ( I ) it is 
totally irrelevant to the matter now before the Court. I decline, 
with submission, answering the question.'^ 

On the ensuing day, Major-General Sell thus announced to 
Colonel Le Mesurier his decision, after perusing the Report of 
the Proceedings of the Court of Enquiry. 






^< Government House, Guernsey, 
Pefyruoury 23, 1849. 
SlE, 

" I have to acknowledge the receipt of your letter of 
the 19th, by the hands of Captain Cockbum, Royal Artillery, 

* Ante, p. 47. + Ibid. t Ante, p. 48. 
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together with the proeeedings of the Cotirt of Enquiry^ directed 
by my order of the ISth, and all the doeoments therein mea- 
tioned. 

'' It is to be regretted that the Court eouid not ascertain by 
whom the animal mentioned in the proceedings was shot ; but 
I am not the less satisfied that every means was used by the 
C<mrt to discover that fact. The proceedings throw much light 
upon other parts of the transaction in question previously 
concealed. 

^^ You will be pleased to intimate to Mr. Evan Bisset^ that I 
have acted to the utmost of my pow^ on the representation 
which he made to me^ but that no person bdonging to the 
garrison of Alderney has been proved to have committed the act 
of which he complained. 

" It will now be for the Court of Alderney to decide whether, 
now that the Military Enquiry is at an end^ for the present at 
least — it will still be desirable to proceed with the Judicial 
Enquiry by way of enquSte, as proposed in my letter to the 
Judge of the 13th instant^ 

" I have the honour to be. Sir, 

^' Your obedient humble servant, 

" John Bbll, 

« To THJB Town-Majo& of Aldbsivbt, &C., &c., &C." " Major^^hneral,** 

This being a peremptory Order from General Bell to Colonel 
Le Mesurier, Captain Douglas thus questioned the latter as to 
his compliance with that Order — 

" Q. Did you act on these instructions ? 

" A. 1 sent my orderly-sergeant to Mr. Bisset, to teU him 
the substance of what I had received, — ^that the Court of 
Enquiry was over, and that nothing was come out in evidence to 
prove who had shot the bullock. 

'^ Q. Did you send him with a verbal or a written message ? 

''A. Verbal. 

" Q. Did you send a copy of your instructions for him to 
see? 

"A. No.^' — ^Captain Douglas had thus questibned Mr. Bisset 
on the subject. 

'^ Q. Have you ever heard that General Bell was satisfied, 

k2 
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tnm the remit of the Cofort of Enqnirj^ that neither I^ nor any 
one at the garrison, was concerned in the death of yonr bnUock ? 

*^A. I never heard it, to the best of my recollection** 

On receiTing this answer, and deeming it extraordinary that 
the person so deeply interested, and at whose instance the Conrt 
of Enqniry had been ordered merely as ancillary to the Civil 
Conrt, should hare totally foi^otten a oommnnication of snch 
importance; or that Colonel Le Mesnrier'conld possibly hare 
been mistaken, as to his obedience to an order of Major-Oeneral 
Bell, Captain Douglas caused particular enquiry to be made on 
the subject, as soon as possible ; and I have now before me the 
result of such enquiries; from which it would seem that either 
Colonel Le Mesnrier, or Bisset, must have been labouring, 
when before the Court Martial, under a complete forgetfnlness 
of facts. 

On the 27th February, Colonel Le Mesurier went over to 
Guernsey, leaving Captain Douglas at Aldemey ; and on that 
day Judge Oaudion's court resumed the enquiry into the cause 
of the death of the bullock ; by which time, it is not difficult 
to understand that Captain Douglas and Mr. Parker were sick, 
almost to death, of the very mention of the affair. Up to that 
moment he had received not a syllable from Colonel Le 
Mesurier in explanation of the order of the 10th February, 
for remoring Mrs. Riley to the place where she had died on the 
day after entering it. Colonel Le Mesurier quitted the island 
without having communicated in any way on the subject, 
with Captain Douglas, directly or indirectly : leaving him 
deeply indignant, and fixedly resolved to have the whole matter 
put, as soon as possible, into a train for proper investigation, 
even independently of the issue of the proceedings then pend- 
ing before the Civil Court at Guernsey ; for he believed that his 
deliberate written communications to General Bell, had been 
treated by him and Colonel Le Mesurier, as falsehoods. In 
what a position must Captain Douglas have felt that he was 
standing, before the men of his detachment, and his own 
servant Riley — all of whom must have known the representa- 
tions which he had made to the General, on which Mrs. Riley 
had been allowed to remain in the hospital ! 

On the £7th February, — the day on which Colonel Le 
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Mesurier left for Guernsey, — the Civil Court in Aldemey 
resumed its sittings; and on that and the ensuing day, com- 
pleted its long-suspended inyestigations into the ridiculous 
subject which had been so pertinaciously forced upon its atten- 
tion. No fewer than twelve witnesses were examined, ably and 
thoroughly; their evidence going to prove that the animal 
in question had probably never been shot at all, but had fallen 
over the cliff, the wound in its head having been caused by its 
tumbling on its head on a sharp point of the rocks below — and 
no bullet having been discovered in it, nor any exit for one, 
after the strictest search, as sworn by Renier the constable 
himself; * that if it had, nevertheless, been shot by any one, 
it must have been shot one or two, and perhaps several, hours 
after Captain Douglas and Mr. Parker were sworn, by several 
respectable witnesses, to have left the ground, and gone to 
upwards of two miles' distance ; and that by whatever means 
the animal had come to its death, the two officers in question 
could have had nothing whatever to do with it. The following 
was the evidence given on oath by Mr. Parker, on the 28th 
February, before the Civil Court : 

^'Mr. Jean Parker, Enseigne dansle 16me Begt., age de 21 
ans, a declare par serment— 

" Q. I suppose you are aware of a bullock belonging to Mr. 
Bisset, having been killed on or about the 6th January last ? 

"A, Yes, I am. 
Q. Will you tell us whether you were firing on that day? 
A. I found Captain Douglas practising with a pistol against 
a mark in the battery, within a few yards from the magazine ; I 
fired two shots myself at the same mark. Our backs were 
towards the sea. Whilst Captain Douglas was wiping the pistol I 
walked down from the rampart, and went to Frying-pan Battery, 
aud to the beach, where it is supposed the bullock died. I threw 
stones in the sea to my dog, I saw no bullock or pool of blood ; 
if there had been any, I must have noticed it. Captain Douglas 
came to me. We remained perhaps ten minutes to a quarter of 
an hour, and left the place. 

^^ Q. At what hour of the day did you meet Captain Douglas f 

* Ante, p. 120. 
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** A. K tern minutes befivre one; I left C(Hi>IetB m quarter 
before one. 

Q* Wliere did jofo go to after leaving the shore? 
A. I retomed with Captain Bon^las to his qoarters. 
Q. What hoar might it hare been ? 

** A, Abont half-past one. 

'' Q. Did jon remain at lus qoarters? 

** A, No, I did not; the Captain told me he would follow me. 

'* Q. What size was the pistol? 

'^A. Ijfmg, what is called a duelling pistol^ forty-ei^t balls 
to the pound. 

''Q. Was it your pistol? 

" A. No^ it was Captain Douglas's. 

** Q. Hare you a ball to fit that pistol ? 

^' A. I hare, and produce one. 

** Q, Was it such balls yon and Captain Douglas fired on that 
day? 

" A, Yes, it was. 

'* Q. What made you go down to Frying-pan Battery, and 
to the beach 7 

" A, I noticed a hole in Frying-pan Battery, which curiosity 
led me to see whether it was that of a rabbit or rat, haring the 
dog with ine. 

'* Q, Did you notice cattle grazing about the green? 

'' A. I noticed some grazing between the guard and the heat- 
ing shot apparatus on the flat. 

'' Q. Was it by appointment you met Captain Douglas prac- 
tising ? 

*' A, No, I was not aware he was practising. 

*' Q. Did Captain Douglas fire towards the land or towards 
the sea? 

" A, Towards the land, and none towards the sea. 

" Q. Is Captain Douglas in the habit of practising pistol firing? 

" A* I never knew him do so before. 

" Q. Has the spot been pointed out to you, where it is sup* 
posed the bullock died ? 

''A. Yes. 

" Q, Could you, when in or about Frying-pan Battery see I 

clearly the spot ? 
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'' A. I could clearly, I went on the spot. 

'* Q. Had a bullock been there you could not have avoided 
seeing it, could you ? 

'^ A, No, I could not possibly ha^e avoided it. 
Q. On passing the guard, did you ask the sentiy questions ? 
A. I did, I asked Peter May who was on sentry, whether 
Captain Douglas had passed. 

'^ Q. Have you any knowledge when the bidlock in question 
came to its death, and how ? 
A, No, I have none at all. 

Q. Can you give us a reason why flattened bullets and caps 
were found at the foot of the wall, near the rampart f 

^^ A, Captain Douglas picked up the flattened bullets and caps 
&om the opposite wall, and I saw him lay them near the 
rampart in a pieoe of paper. He spoke of melting them again, 
I told him it was not worth while doing so, and he threw them 
down. 

'^ Q. After you left Captain Douglas at his quarters, how soon 
did you meet again? 

'^ A, About ten minutes. He overtook me on the common, 
and we came to town, and by half-past two we were lunching 
at Doctor Bains's.'^ 

The following was the ^^ Interrogation^' of Captain Douglas 
himself, before the same court, on the same day; the time 
having then arrived, in the opinion of Judge Gaudion, for 
putting Captain Douglas, (is the mypected party, to such inter- 
rogatory — but not on oath. Captain Douglas and Mr. Parker 
were examined separately — and neither knew what was said 
by the other, or any other witness. The examination of both 
these officers, on this occasion, were read in evidence before the 
Court Martial. 

'^ Interrogation du Captain Douglas du 16me Regiment pris 
devant la Cour de Flsle d'Auregny, le ZS Fevrier, 1849 : — 

^^ Q. Were you pistol practising near the Magazine near 
Longy Lines on the 5th January, 1849 ? 

"A. Yes, I was. 

" Q. At what hour of the day did you go there ? 

'' A, I went there about twelve o'clock, or a little before. 

'' Q, How long did you remain ? 
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"A. About one hour. 

'^ Q. Did Mr. Parker go with you ? 

'^ A, Mr. Parker came to me after I had been shooting there 
some time. 

'' Q. Did Mr. Parker fire, and how many shots ? 

^' A, I think it was two ; it might have been three. 

" Q, What sized pistol had you ? 

*' A. It was a pistol, forty-eight to the pound. 

'^ Q. Similar to the ball now produced 7 

" A. That 's one of the balls. 

^^ Q. Have you fired from a rifle gun in this Island ? 

'^ A, No, never. 

" Q. Are you in the habit of practising pistol firing ? 

" A. That was the only time since I have been here, 

" Q. When in the battery, did you notice cattle grazing f 

'^ A. I noticed some very near the hot shot furnace. 

" Q. How far were they firom where you were firing? 

'^A. They must have been a hundred yards to my right, and 
I was firing against a wall. 

^* Q. Against which wall were you firing ? 

'^ A, Against the land wall, my back to the sea all the time. 

'' Q. Did you notice cattle on the rampart f 

" A. I noticed one when I went out to fire, very near the 
guard-house. 

" Q. Did Mr. Parker walk to the Frying-pan Battery, and to 
the shore after you had done firing ? 

^* A, He did; I followed him part of the way. 

'^Q. Has the spot been pointed out to you where it is 
supposed the bullock died ? 

" A. It has. 

'^ Q. Did Mr. Parker go to it, or near it? 

" A. He must have gone quite close to it, if not over it. 

'' Q. Could you see the spot, when going to the Prying-pan 
Battery ? 

*' A. I could. 

" Q. Had a bullock been there, could you have avoided 
seeing it ? 

^* A. No. I must have seen it, had it been there. 

" Q. At what time did you return to your quarters? 
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" A. Very shortly after one. Mr. Parker was with me, and 
came to the door of my house, and left me there. 

*' Q. How soon after did you meet^ and where? 

'' A. I met him half an hour after on the common, on our 
way to town. 

'^ Q. What hour were you in town ? 

'^ A, "We must have been in town by, or before, half-past two 
o'clock. 

" Q. Did you use a ' Times' newspaper to your address as a 
target or mark ? 

'' A, I used a newspaper ; it was my paper, to the best of 
my belief. 

^^ Q. For what purpose did Riley, your servant, take two raw 
potatoes ? 

^^ A, To fire at. I stuck them in a hole of the wall. 

'^ Q. Can you give us any reason why, on the 9th January 
last, when you were before the Court, you did not say you had 
been pistol practising on the Friday in question ? 

'* ^. I did not say so, because it would have been difficult for 
me to prove I had not shot the bullock, had it been known I 
was shooting there. 

" Q. One of the constables, I believe, called on you, enquiring 
for evidence ? 

« A. He did. 

" Q. Pray tell us the impression you have of the questions 
he put to you ? 

'^ A, He told me some one had been firing in the battery^ 
and he asked me whether Mr, Parker or myself, or any one 
about the barracks, had shot the bullock, and I told him we 
had not done so. 

'^ Q. Am I to understand that the constable asked you 
whether you or Mr. Parker had shot the bullock, or whether 
he asked you if you had been firing in the battery ? 

'^ A, He only asked me whether Mr. Parker or myself had 
shot the bullock. 

" Q. What could have been your reason for not telling the 
constable you had been shooting on the battery ? 

*^ A. For the same reasons that I did not state it to tha 
Court. 



138 

^' Q. How do you account for flattened bullets and caps being 
found on or near the rampart wall? 

" A, I threw them there^ after I had collected them from the 
opposite wall^ to count how many shots I had fired. 

'^ Q. Have you a rifle gun ? 

"A, No, I have not; and I have not fired with any other 
sized ball in this Island than that brfore the Court. 

^' Q. Can you give us any information who may have shot 
that bullock f 

'^ A, I have not the slightest idea in the world/' 

Previously to reading this examination before the Court 
Martial, Captain Douglas thus questioned Judge Gtiudion : — 

" Q. When I gave my explanation to you on the 16th 
February, did you consider that I came to you in your official 
capacity ? 
^A* x es« 

'' Q. Did I enter fully into the matter, — ^in a frank, straight- 
forward manner ? 

''A. Yes, on the 16th. 

'^ Q. Did it appear to you that I tried to keep back anything 
that could throw light on the matter? 

^^ A. No. In fact. Captain Douglas expressed a wish to 
facilitate the Enquiry before my Court. That was on the 16th. 

*' Q. Did I not then spontaneously offer to make you any 
written statement you might require in your official capacity? 

'^ A. 1 think it was at my request to have the names of the 
evidence which he mentioned to me, and also a statement of 
what they knew, which Captain Douglas offered to do, and with 
which he complied on the following morning. 

'' Q. Did I not appear to have complied with that request, on 
the following morning, fairly and candidly ? 

''A. Yes. 

" Q. Did I ever omit, or r^iise, to give you any information 
on the subject, which you thought I ought, in fairness to 
myself, to have given, under the circumstances of your 

investigation f 

" A. It is difficult to give a direct answer to that question. 
If it allude to proceedings before my Court, I must say that 
Captain Douglas replied with no evident reserve to reply to 
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questions put to Iiim before my Courts both on the 9th January 
and the 28th February/' 

On the examination of Captain Douglas having been read^ in 
the presence of the judge^ who attested to its accuracy^ Captain 
Douglas thus further questioned him : — 

'^ Q. Could Colonel Le Mesurier have easily obtained a copy 
of this interrogatory^ if he had pleased? 

'' A. No doubt, by applying to the proper officer 

** Q. Did you not examine every soldier whom you thought 
proper to siunmon, before your Decree was pronounced? 

''A. Yes 

^' Q. Could Colonel Le Mesurier have obtained a copy of the 
Decree of your Court ? 

" A. Yes, by applying to the proper officer. 

'^ Q. Are not the Decrees of your Court matter of public 
notoriety as soon as they are pronounced, and accessible to 
any one f 

A. In general they are ; not in all cases. 
Q. Were they in such a case as this ? 

*' A. The present case is one of those in which the Decree is 
allowed to be seen 

'' Q. After all your investigations, do you now beheve that I 
was in any way concerned in causing the death of this bullock f 

^^ A, Judging firom the evidence adduced before my Court, I 
should say not. 

'^ Q. Have you now any reason whatever to believe that I 
caused the death of the bullock ? 

" A, I have not. 

'* Q, Do you, in fact, now believe that the bullock in question 
had been shot at all ? 

'' A, The evidence produced before my Court did not lead to 
that fact ; and as for the rest, I cannot form an opinion. I 
go only by the evidence brought before me in my Court, in 
Aldemey.'' 

On the ensuing day, Thursday, the Ist March, the Civil 
Court pronounced the following Decree, and there the matter, 
as far as the civil authorities are concerned, has rested ever 
since : — 
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''At the Court of the Island of Aldemey, the Ist of March, 
1849, before John Gaudion, Esquire, Judge, and in pre- 
sence of W. J. Sandfobd, John Gauvain, Lucas Lecocq, 
and Nicholas B. le Baib, Esquires, Jurats. 
'' Upon information given to the Court, of the death of a 
bullock belonging to Mr. Evan Bisset, tenant of Longy Farm, 
vfhich said bullock the said Bisset pretended had been mali- 
ciously killed on the said farm, on Friday, the 5th January last, 
an enquiry was begun by this Court on the 9th of the said month 
of January, when the said Bisset and several other witnesses 
were examined upon oath, with a view to finding the guilty party. 
The Court, then, hoping that, by more minute researches made 
by the said Bisset and the constables, the authors of the pre- 
tended crime might be discovered, postponed the continuation 
of the enquiry. 

'' That a reward of 10/. sterling having been, in the first place, 
publicly offered by the said Bisset, and subsequently increased 
to 201. sterling, which said reward was publicly announced in 
the Guernsey papers, — rewards offered with a desire of discovering 
the perpetrator of the supposed crime, — which rewards, it should 
appear, have not had the desired effect, but that the publicity 
80 given, drew the attention of his Excellency the Lieutenant- 
Governor to the facts, who, in the interests of justice, wrote to 
the Judge on the subject, and further instituted a Military 
Court of Enquiry. That, during the interval, neither the said 
]3isset nor the constables did discover further facts. The Court, 
nevertheless, on the 16th of February last, was specially 
assembled, at which sitting the said Bisset expressed a wish that 
the continuation of the enquiry might be postponed, hoping that 
the said delay might be useful to the ends of justice. The 
Court, for these and other reasons, postponed the said enquiry ; 
but, with a view of being better acquainted with the locality 
where the said bullock is supposed to have been killed, went on 
the spot, that is, at ' Longy Lines.^ 

" The Court having, by this delay, given sufficient time to the 
said Bisset and the constables, resumed their enquiry on the 
27th and 28th of last month, and as, yesterday, at the close 
of the said enquiry, the public prosecutor declared having no 
further evidence, the Court, with a view of framing an Act 
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declaring the proceedings that have been taken^ postponed to 
this day the taking of the whole in consideration ; and, after 
hearing the conclusions of the Queen^s Procureur^ has unanu 
nimously decided that there has been no evidence produced during 
the enquiry, which might criminate or implicate any one 'of having 
committed the pretended crime ; and that even doubts might arise 
whether the bullock died by the effects of a bullet. That the sus^ 
picions which bad been raised against Captain Douglas and Mr. 
Parker, two of the officers of the 16th Regt. stationed in this 
island, are not confirmed by the evidence produced in this enquiry, 
although it is proved, and acknowledged, that the two said officers 
fired with ball from a pistol, in the Battery at Longy Lines, on 
the said day of the bth January last, 

" The Court, nevertheless, in framing this Act, cannot but 
remark, that the secret made by Captain Douglas and Mr. 
Parker, of their amusing themselves by firing with a pistol at 
the place above mentioned, might have given a cause to the said 
Bisset of suspecting them of having, either through accident or 
otherwise, killed his bullock. The Court has for the present 
terminated the said enquiry, reserving to themselves the right 
of taking cognisance of any new facts which might lead to the 
discovery of further information.^' 

On this Decree being read over in Court, a gentleman present, 
who was unknown to Captain Douglas or myself, came round 
to where we sate, and assured us, that the last clause had been 
meant to protect Bisset from proceedings by Captain Douglas 
for the part he had taken in publicly charging him with having 
shot his bullock. Whether this were, or were not, the ground 
on which the Court proceeded. Captain Douglas had actually 
contemplated taking serious proceedings against Mr. Bisset, 
and consulted a leading legal authority in Guernsey. 

With this Decree of the Civil Court, — which had exhausted 
every conceivable source of information on the subject, — Captain 
Douglas at length hoped that his troubles were ended. Five 
days afterwards, he, with the husband of Mrs. Riley, and other 
witnesses, went over to Guernsey, as already stated, and all were 
duly examined. On the next day he called on Major-General 
Bell, who declined to receive him ; and, on the same day, the 
arrangements, unknown to Captain Douglas, were completed for 
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superseding him in his oomiaand at Aldemey^ and putting him 
and Mr. Parker under arrest^ in the manner which has been 
akeady explained to your Majesty. Neither of these officers 
had the slightest intimation aS(»rded him of the grounds of 
their arrest^ but took it for granted that^ notwithstanding all 
that had passed^ they were to be eharged before a Court Martial 
with having shot Mr. Bisset^s bullock^ and then haying denied 
it upon their honour. Besolred to the last to defend his 
junior offiicer, whom he knew to be guiltless of any offence 
whatever^ Captain Douglas^ three days after having been placed 
in arrest, and before knowing the nature of the charges^ and 
how much additional odium he might attach to himself by 
assuming the entire responsibility for all that had been done, — 
forwarded the following letter, Which I venture to hope your 
Majesty will deem a soldier-like and becoming one, on behalf 
of Mr. Parker, to his commanding officer at Onemsey :— 

<<6uBBN8ET, I4th Maireh, 1849. 
" SlE, 

^* Understanding that the conduct of Ensign Parker, 
in certain circumstances which lately occurred in Aldemey, is 
about to become the subject of trial by Court Martial, I have 
the honour to request that you will be pleased to urge on 
the Major-General, his release from arrest, as I am persuadr.d 
that he has acted unddr my advice ; and my firm belief is, that, 
being then his commanding officer, he has been much influenced 
by me. 

" Under these circumstances, I most sincerely and respect- 
fully trust that you may see fit to urge my request on the 
Major-General, that I may at least have the satisfaction of 
feeling that I have not to regret being the cause of this young 
and well-intentioned officer undergoing the painful ordeal of 
appearing before a General Court Martial. 
'^ I have the honour to be. Sir, 

'' Your most obedient Servant, 

^ To THB Officeb Commanding, " G. DoUGLAS, 

«* Dep6t \6th Jlegt,, Guernsey.** *« Capt, \6th Regt.** 

It was not till Tuesday, the 20th March, that Captain Douglas 
learnt, on the charges being placed officially in his hands, for 
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what he was to be brought to trial before a General Court 
Martial. On perusing them^ he found himself accused of false- 
hood, preyarication, and suppression of truth, relative to his 
communications with Colonel Le Mesurier and General Bell 
concerning the death — ^not of Mrs. Riley and her infant on the 
14th February — ^but of the bullock, on the 5th of January ! 



I have now laid before your Majesty all the facts of this extraor- 
dinary case, as far as the most diligent and searching enquiry has 
made me acquainted with them. I have done so in as faithful a 
spirit as if I had been honoured by your Majesty^s commands to 
enquire and report on the matter, and had even acted under the 
sanction of an oath. I now proceed to show what charges were 
brought against Captain Douglas, and how they were dealt with 
by the Court Martial ; and imless I have wholly misconceived 
the scope and <diaracter of those proceedings, they exhibit 
such a series of errors, — errors not of form but of substance, 
and all telling agaimt Captain Douglas, — as I have rarely, if 
ever, seen, or heard, or read of as having occurred, in judicial 
proceedings in this country; but certainly never before as 
having been deliberately approved of and upheld, on appeal 
against them, by competent legal authority I 

There are but two of your Majesty's Articles of "War to which 
the conduct imputed by the Charge, to Captain Douglas, could 
have been referred — the 80th and the 108th. The former stands 
thus : — 

^^Any officer who shall behave in a scandalous, infamous 
manner, unbecoming the character of an officer and a gentleman, 
shall, on conviction thereof before a General Court Martial, be 
CASHIEKED.^'* 

The second is as follows : — 

^^All crimes, not capital, and all disorders and neglects 
which officers and soldiers may be guilty of, to the prejudice of 
good order and military discipline, though not specified in the 
foregoing cases, or in our Articles of War, shall be taken 
cognisance of by Courts Martial, according to the nature and 
degree of the oflfence.*' 

* The reader is informed thai the itaties and large ci4>ital8>are used in the original 
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In the former of these Articles^ the penalty following a con- 
viction is peremptorily that of cashiering. The clause does not« 
as do many others^ and among them the lOSth^ declare ^' that 
the officer guilty of the offence described in it^ shall be liable to 
be cashiered, or suffer such other punishment according to the 
nature and degree of the offence, as by the judgment of a General 
Court Martial may be awarded/' — ^thus giving the Court a proper 
discretion, but limited by Art. 121, to '' inflicting the loss of army 
or regimental rank, in addition to any reprimand or other punish- 
ment which it may award by reducing him to the bottom of, 
or any other place on the list of the regimental rank in which 
he may be serving/' The 108th Article gives a discretion to 
the Court as to the kind and degree of punishment; but the 
80th gives none; prescribing positively and absolutely the single 
punishment of cashiering. That this punishment is more 
severe than even that of mere dismissal from your Majesty's 
service, clearly appears from the General Order, No. 213.* 
It is obvious, that the 80th Article is pointed solely at delin- 
quency of the deepest dye : indicated by two of the strongest 
words in the English language. ''No offence,'' as has been 
justly remarked, '' is contemplated by this section, which can- 
not be designated 'scandalous and infamous,' as well as 'unbe* 
coming the character of an officer and a gentleman :' the defi* 
nition admitting of no separation in its terms, if a charge should 
expressly refer to this article." In the present case, the charge 
expressly quotes a portion of the very words of the article. In the 
old Articles of War (Sect, xvi.. Art. xxx.) the language used was 
" Scandalous and infamous conduct, stick as is unbecoming the 
character of an officer and a gentleman;" and in a General 
Order, his late Majesty declared that this " Special Article of 
War had for its object the removal from the service, of officers 
who are convicted of scandalous and infamotis behaviour, and 
thereby inflicting a most serious imputation on the prisoner's 
character."t What shall amount to scandalous and infamous 
conduct, meriting the infliction of this ultimum supplicium, — 

• " His Koyal Highneu has not conndered it expedient to give effect to the 
recommendations of the General Court Martial further than to mitigate the term of 
cashiering into that of dismissal from His Majesty's service." 

t Simmons on Courts Martial, p. 323, 8rd ed. 
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branding a man with indelible ignominy^ is nowhere defined in 
the Mutiny Act or Articles of War. It must therefore depend 
on the opinion of the Court Martial. What kind of conduct 
deserves to be thus terribly stigmatised, may be gathered from a 
General Order of the present Commander-in-Chief, issued on 
the 22nd April, 181S. An officer had been convicted of " be- 
having in a scandalous infamous manner, such as is unbecoming 
an offibcer and a gentleman.^' His Grace, after remarking that 
" it was never thought necessary to trouble a General Court 
Martial with any but cases carrying on the face of them the 
appearance of an extrcuyrdinary degree of guilt i^ observed, that 
^^ in the whole catalogue of military crimes, it was scarcely 
possible to find one more enormous than that of which the 
officer concerned had been convicted !^' He asked ^' whether 
there was any regiment in the army of which the officers would 
not deem it a disgrace to associate with him?^^ And in 
refusing to listen to the Courtis recommendation to mercy. His' 
Grace thus powerfully expressed himself : — " I never will be 
instrumentalin retaining in His Majesty's service, as an officer, a 
person found guilty of behaving in a scandalous infamous man* 
ner, such as is unbecoming an officer and a gentleman, and in 
forcing him into the society of officers, by whom to associate 
with him will be deemed a disgrace.^'* What clear and cogent 
evidence must have been brought before the Court Martial, to 
justify such a blighting imputation on the unhappy officer in 
question I 

That there is almost the widest possible difference between 
conduct ncanAahm and ir^amous, and that which is simply 
" unbecoming the character of an officer and a gentleman/' 
is obvious. There may be different degress of unbecoming-^ 
ness, such as would be respectively punished, adequately, by a 
severe and public, or a gentle and private, reprimand ; and I 
venture to lay it down, as an indisputable proposition, that law 
and justice are as much outraged by the inffiction of a wrong 
degree, as of the wrong kind, of punishment. There is no differ- 
ence, in principle, between sentencing a man to death, instead 
of transportation ; to imprisonment for five years, instead of five 

* Seleetions firom the Despateheaaiid General Orders of the Dake of .WeUingtODy 
No. 767, Ist ed. 

L 
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days ; to a fine of fire thousand pounds^ instead of five shillings. 
If these principles were ever to be lost sight of, it would throw 
the administration of justice into frightful and destructive 
confusion. 

There is no provision in the Articles of War^ for the cognisance 
of unofficer-like and ungentleman-like conduct, divested of a 
tendency to prejudice good order and military discipline (so as to 
bring it within Article 108) in any degree less than that in- 
volving infamy and scandal.* In the year 1801 an officer was 
charged before a General Court Martial with scandalous and 
infamous conduct, unbecoming the character of an officer and a 
gentleman. The Court acquitted the prisoner of ''scandalous 
and infamous behaviour/^ but considering his conduct neverthe- 
less as " unbecoming the character of an officer and a gentle- 
man/' adjudged him to " be suspended from rank and pay for six 
calendar months." His Majesty King George the Third declared 
the adjudication irregular, and disapproved the sentence, ''in- 
asmuch as the Court had acquitted the prisoner of the only 
imputation which could bring the business as a charge before 
them, namely, of any scandalous and infamous behaviour in the 
transaction.^' t 111 another case, which happened in 1814, in 
India, an officer was tried by General Court-Martial, on the 
charge of " scandalous and infamous conduct, unbecoming the 
character of an officer and a gentleman,'' in two instances. 
The Court acquitted him of the first, but found him guilty of the 
criminal acts charged in the second instance; acquitting him, 
however, of "scandalous and infamous conduct, unbecoming 
the character of an officer and a gentleman." The Com- 
mander-in-Chief, Earl Moira, declared that "he regarded the 
Court as having returned a verdict of acquittal generally, and 
directed the officer who had been convicted, to return to his 
duty." His lordship observed that "the Court, in declaring 
that the criminal act proved against the prisoner did not come 
within the description of ' scandalous, infamous, and unbecom- 
ing the character of an officer and a gentleman,' had divested 
itself of all power to award punishment, except inasmuch as the 
acts might be considered to come under the above specific 

* Simmons on Courts Martialy p. 441. f 2 Mc Arthur on Courts Martial, 234. 
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definition.'^ * In the present case^ the Court could not have 
acquitted of scandalous and infamous conduct^ because it was 
not charged I In a third case^ an officer was charged before a 
Court Martial^ held at Lisbon in 1810^ with '^ scandalous and 
infamous conduct^ unbecoming the character of an officer and a 
gentleman/^ Of that he was acquitted^ but found guilty of 
having committed certain specified acts^ — viz.^ using highly 
improper language to^ and striking, a non-commissioned officer 
when under his command^ — evidently tending to the prejudice 
of good order and military discipline ; and the Court sentenced 
Mm to be suspended from rank and pay for six calendar 
months. His Majesty confirmed the opinion and sentence 
of the Court; but^ on . considering all the ch'cumstances of 
the prisoner's conduct, as they appeared on the face of the 
proceedings, commanded it to be intimated to him that his 
Majesty had no further occasion for his services, t ^he 
ground of this decision is obvious. The Court, by finding facts 
which came within miUtary cognisance, as referable to a distinct 
Article of War, though not to that to which the language of 
the charge pointed, had not divested itself of the power to 
award a punishment, commensurate with the offence proved, 
and consistent with the provisions of the Article of War 
applicable to that offence. It is, however, equally clear, from 
the above General Order, that if the facts proved amount neither 
to '^scandalous and infamous conduct," nor to '^a disorder or 
neglect to the prejudice of good order and military discipline,'' 
the Court can pursue no middle course, but is bound to acquit; 
and will act illegally if they convict : and equally so if, in the 
event of the facts found amounting to a breach of the 108th 
Article/ as a ''prejudice to good order and military discipline," 
they award the punishment of cashiering, which can be inflicted, 
as I would humbly submit to your Majesty, in no case, except 
where it is explicitly prescribed by the Articles of War, or 
Mutiny Act. In the present case, the Court had not power to 
award punishment for scandalous and infamous conduct, becaitse 
it was not charged. 

Though it may not, perhaps, be absolutely necessary that 

• Samuel on Courts Martial, pp. 234, 651. f General Order, No. 186. 

l2 
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a charge should be expressed in the words of any appropriate 
Article of War^ nor state in terms that the crime charged is in 
breach of any particular one^ unless it be sought to induce the 
special punishment declared by the act ; it is essential that the 
crime^ as hid, should be legally cognisable by a Court Martial^ 
according to the Articles of War, Mutiny Act, or other Statute 
relating to the jurisdiction of Courts Martial. If it be sought to 
induce the special punishment declared, the charge should clearly 
be couched in the terms of the particular Article of War. The 
great Sir Matthew Hale thus laid down * the rule applicable ta 
such cases^ as one essential for the purposes of justice: — ''An 
indictment grounded on an, offence made by Act of FarUament 
must, by eatress words, bring the offence within the substantial 
description made in the Act of Parliament ; and those circum- 
stances, mentioned in the statute to make up the offence, shall 
not be supplied, by the general conclusion, ' against the form of 
the statute.' '* In the case of Rea? v. Home, t Chief Justice De 
Grey thus laid down, with beautiful simplicity and precision, 
the fimdamiental rule applicable to this subject : — *' The charge 
must contain such a description of the crime, that the defendant 
may know what crime it is which he is called to answer; 
that the jury may be warranted in their conclusion of 'Guilty' 
or 'Not Guilty' of the premises delivered to them; and that 
the Court may see such a definite crime that they may apply 
the punishment which the law prescribes." If military autho- 
rity were required, I might cite the opinion of the Judge- 
Advocate General, in the case of Colonel Quentin : — " There is 
this essential principle in every chaise, before any Court 
that can exist in the civilised world, — that the charge should be 
sufficiently specific to enable the accused to know what he 
is to answer, and the Court, what they are called to enquire 
into." X Heaven forbid that it should ever be otherwise : that 
one accused before a British Court of Justice, whether civil, 
naval, or military, should not be told frankly and explicitly 
what is the charge against him, and what law it is sought to 
accuse him of having broken. To do otherwise, would be simply 

• Pleas of the Crown, vol. ii. p. 160. f 2 Cowp., 682. 

t Trial of Col. Quentin, p. 81, cited in Simmons on Courts Martial, p. 151, 3rd ed. 
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and his judges. 

I have ventured thus to dwell on elementary principles^ 
because it would appear that those responsible for these pro- 
ceedings^ have lost sight of such principles^ and wrongly read 
the Articles of War on which they professed to frame their 
Charges. They seem to have based them upon an imperfect and 
erroneous version of the 80th Article ; and they have obtained 
the crushing sentence of cashiering^ — due, by that Article, to 
only ^[scandalous and infamous'* conduct, — on a charge charac- 
terising that impugned, by the tnilder terms, "unbecoming the 
character of an officer and a gentleman/' Why this was done, 
I know not ; but I respectfiilly ask, if it were meant to impute 
'^scandalous and infamous'^ conduct, why could it not have 
been distinctly announced, in order that the Court might see 
at once the exceeding gravity of the charge which they had 
before them? What Article of War warrants cashiering, for 
conduct unbecoming the character of an officer and a gentle- 
man, but falling short of ^^ scandahms and infamous" conduct ? 

I believe I shall be able to satisfy your Majesty, that in 
whichever way these proceedings are viewed, they are wrong, 
whether regarded as founded on the 80th, or the 108th Article 
of War : that the charge would, at all events, appear, with due 
consideration for the responsible authorities, (to whom I im- 
pute nothing of wrong intention,) to wear even a disingenuous 
aspect : that every instance of the charge is not merely 
tt»-proved, but rfi^-proved, even by such evidence as the Court 
permitted to be adduced before it: that one branch of the 
charge is, on the face of it, viciously vague ; and another, as it 
appears to me, nonsense. 

If the offences of which Captain Douglas was convicted, fell 
really under Article 80, the penalty of cashiering is fixed ; if 
under Article 108, it is discretionary j; and, in the latter case, 
one single erroneous finding of Ouilty would vitiate the sen- 
tence altogether, (admitting, for this purpose, the Court to have 
had power to award cashiering,) according to the decision of 
the House of Lords, in the celebrated state trial of O'Connell 
and Others v. the Queen,^ that a general judgment for the 

♦ 11 C. &F., 155. 
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Croim, on an indictment containing several counts, one of 
which is bad, and when the punishment is not fixed by law, 
cannot be supported : that a good finding on a bad count, and 
a bad finding on a good count, stand on the same footing, 
and are equally nullities. 

Before proceeding to examine these unprecedented proceed- 
ings, I would beg to premise, that the anus of proving the 
case rested entirely on the prosecutor ; and that every member of 
the Court Martial was put on his guard against all vague and fan- 
ciful notions, and mischievous prepossessions, by being solemnly 
sworn '^to try and determine ACCoaniNO to the evidence/' 
I repeat again, that I believe every one of those gentlemen 
faithfully endeavoured to act in accordance, with his oath. 
After fourteen days' trial, they found Captain Douglas Guilty 
of eveiy instance of the charge, with an exception of a portion 
of one of the instances, and sentenced him to be cashiered ; 
but they added that, '^ having passed a sentence commensurate 
with the nature of the offences of which he had been found 
guilty, they respectfully recommended his case to the favourable 
consideration of your Majesty, on account of the high cha- 
BACTEa he had hitherto borne in the service/' How they 
could have really believed Captain Douglas guilty of wilful 
falsehood, fraudulent suppression of truth, and dishonourable 
evasion, — of scandalous and infamous conduct — and yet recom- 
mend such a man to your Majesty's favourable consideration, 
I cannot comprehend. It may remind your Majesty of the 
French fashion — to convict of murder, but always *^avec dee 
drconstancee attenuantee ! " 

The Charge was four-fold, I shall not trouble your Majesty 
with it here, in exteneo, but would respectfully refer to the 
Appendix, for its tenor. It contained four '' Instances,'' — pro- 
fessing to comprise so many points in th^ conduct of Captain 
Douglas, in respect of the matters already laid before your 
Majesty. It related, in short, to his supposed answer to 
Renier; his answer to Judge Oaudion; his silence before the 
Civil and Military Courts on specified days, as well as during 
the interval between the sitting of the Courts ; and his answer 
to the letter of Major-General Bell. Divested of its technical 
and complex form, and slightly varying the order of the 
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'* Instances/' so as to correspond with the order of events^ the 
following is an accurate statement of the 

" CHARGE AGAINST CAPT. DOUGLAS, 16th Reot. 

" For conduct unbecoming the character of an officer 

AND A GentlemaNj in the follovnng Instances : — 

" I. For having, on the 8th January, 1849, when asked by 
Constable Benier, whether he had any knowledge of 
the person or persons who had been firing ball on the 
ramparts of Longy Battery on the 5th January, 
answered, that he had not : whereas he well knew at 
the time he made that answer, that he himself had 
been firing ball on those ramparts, on that day. 

*' II. For having, on the 9th January, 1849, when asked by 
Mr. Gaudion, the Judge of Aldemey, with a view of 
ascertaining whether he had been practising ball 
firing on the said ramparts, ' how he accounted for 
the Times London newspaper, to his address, being 
found on the ground there,' answered evasively, ' that 
he could not be accountable for newspapers in his 
name/ adding, ^ that his papers travelled through the 
barracks, and even in the town *.' then knowing, and 
having afterwards stated, that he had, on the day in 
question, placed a newspaper against the wall of the 
ramparts, to render more distinctly visible a potato 
which he had used as a mark to shoot at; — intending, 
by such evasive answers, to Conceal that he had 
been practising ball firing at the time and place in 
question. 

" III. For having, on the 9th January, 1849, before the Civil 
Court; omitted, neglected, and refused to acknowledge, 
that he had been practising ball firing at Longy 
Battery on the 5th January, intending to conceal that 
fact ; though he knew that the Court was investigating 
as to the cause of the death of a bullock, and that 
one of the objects of the Court was to ascertain who 
had been firing on the occasion in question, and 
especially, whether it had been himself. 

''IV. For having, from the 9th January, 1849, till the 
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16th February, 1849, similarly omitted, neglected^ and 
refused, with the same knowledge and intention, to 
acknowledge that he had been practising ball firing 
at Longy Battery, at the time and place in question. 

V. For havings on the 11th February, 1849, addressed a 
letter to the Town-Major of Aldemey, with the apparent 
intention of explaining his — Captain Douglas's — con- 
ductj with reference to certain paragraphs in news- 
papers respecting him, and to the enquiry by the Civil 
Court, as to the cause of the death of the bullock 
near the ramparts in question, and as to who had 
been, and especially whether he himself had been, 
discharging fire-arms on or near the said ramparts 
on the day in question ; in which letter he failed and 
omitted to state that he had been doing so; but on 
the contrary, by various evasive passages suggesting 
that others than himself had been firing, endeavoured 
fiirther to conceal that he had been doing so, 

VI, For having, on the 15th and 16th February, 1849, 
omitted, neglected, and refused to acknowledge that 
he had been so firing, before a Military Court of 
Enquiry : intending to conceal that fact : though he 
knew the Military Court was engaged in the same 
investigation as the Civil Court had been, and had 
the same objects/^ 

The Honourable Alexander . Gk)rdon, then Lieutenant and 
Captain, but since Captain and Lieutenant-Colonel in your 
Majesty^s Grenadier Guards, had been appointed Deputy 
Judge*Advocate, and conducted the prosecution. Oii the 
application of Captain Douglas, for permission to be assisted by 
a friend, the President, Lieutenant-Colonel Arthur Welles- 
ley ToRRENs, of the 23rd regiment, Boyal Welsh Fusiliers, 
informed him, as appears by the official record of the pro- 
ceedings — • " that the Court granted permission, upon the 
understanding that such friend was to take no part in the 
proceedings of the Court'' — adding to this — '^that it would 
object to the assistance of no person, provided that that friend 
took no part, except in communication with the prisoner/' 
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The humble individual now addressing your Majesty^ then took 
his seat beside Captain Douglas^ and never opened his lips, 
except in a whisper to Captain Douglas, throughout the pro- 
tracted proceedings; ''his presence being tolerated/* in the 
language of a military text-book,* only '' as a friend, to assist 
the prisoner by advice in preparing questions, taking notes, 
and shaping the defence/' I would humbly submit, that the 
functions of Counsel are as honourable and as responsible as 
any which can be exercised by a military officer; and that 
those functions cannot be effectually exercised, while Counsel is 
placed in the painful and anomalous position to which he is at 
present condemned, while attending a military Court Martial. 
Many officers hftve expressed to me their strong sympathy with 
a gentleman placed in such circumstances ; sitting with sealed 
lips, during the progress of public judicial proceedings, of 
momentous consequence to the accused, with the nature of 
which that counsel is probably at least as familiar, from their 
having been the subject of study and practice to him all his 
life, as the honourable members of the Court, or even the 
military Deputy Judge- Advocate himself: — ^nay, responsible, all 
the while, more or less, for the result, yet wholly paralysed in 
his efforts to direct it. 

The Deputy Judge- Advx>cate made no opening statement of 
any kind, thougli Captain Douglas, and I, as his friend, looked 
for one very anxiously, on occasion of so special, complex, and 
serious a charge, as that preferred against the prisoner. It was 
thought of great importance to discover whether the prosecutor 
intended to place his charge on the footing of infamous and 
scandalous conduct, and, consequently to demand the penalty of 
cashiering; and also to ascertain his views as to the imaginary 
duty imposed on Captain Douglas, to answer questions, or make 
statements, touching his conduct, when attending the Civil and 
Military Courts. The course adopted by the Deputy Judge- 
Advocate was a most unusual one, even in Military Courts ;t 
and in all others with which I am acquainted, it is almost the 
invariable custom for the person conducting the proceedings, 
whether civil or criminal, to open the case by such a statement 

* Simmons on Ck>urt8 Martial, p. 288. f Ibid., p. 246. 
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and view of the intended evidence^ as he may deem expedient ; 
equally for the guidance of the accused, and the Court; but 
above all, is such a course necessary, before a Court, the mem- 
bers of which, not accustomed to long judicial investigation, 
would be thereby better enabled to follow and appreciate the 
evidence, as offered on both sides, if their attention were, in 
the first instance, directed to the points to be proved. I now, 
however, proceed to — 

I. — Thb first Instance of the Chaeoe. — the alleged 

FALSE ANSWER TO CONSTABLE RENIER. 

When, with unspeakable concern, I remind your Majesty 
that on this first instance, Captain Douglas, having been con- 
victed of deliberate falsehood, has probably been by Gteneral 
Order, proclaimed in every regiment in your Majesty's service, 
throughout the world, guilty of falsehood, and cashiered for it, — ^I 
need not supplicate special attention to the following examination 
of the proceedings which led to so disastrous an issue. 

The Deputy Judge- Advocate immediately called in Nicolas 
Benier, the arUp wUness in support of the charge of a wilful 
falsehood, alleged to have been uttered verbally, in the presence 
of no third person, nearly three months brfore, and in an inter- 
view of about two minutes' duration ! Any one with the least 
experience in the administration of justice, is aware of the 
perilous nature of such evidence ; and that scarcely a day passes, 
without judges cautioning juries against placing reliance on 
what witnesses say, who profess to detail conversations — in 
which, whether intentionally or unintentionally, a misrepre- 
sentation of a single expression — a single word — may falsify 
the whole matter, and inflict ruinous injustice. A few years 
ago, even one of our judges, trained to habits of watchful 
accuracy, when trying a prisoner, on the charge, then capital, 
of forging a bill of exchange, in stating the evidence to the 
jury, made a mistake of one word which had been uttered by a 
witness in court, perhaps not an hour before, and which would, 
in all human probability, have cost the unfortunate prisoner his 
life I The judge told the jury, till corrected by the prisoner 
himself^ that a witness had represented him as having said, '^ I 
AM the drawer of the [forged] bill of exchange ''—instead of 
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" I KNOW the drawer ! " The witness was recalled, the all but 
fatal error corrected, and the prisoner acquitted ! * 

The examination of this sole witness, was a matter of critical 
delicacy, in order to obtain his testimony in such a way as to 
secure the interests of truth and justice. The danger to which 
an inexperienced examiner would be most exposed in such a case, 
is that of putting leading questions ; by which are signified, ques- 
tions so framed, whether intentionally or unintentionally, as to 
suggest to the person questioned, the answer to be given ; or, em- 
bodying a fact, to admit of a conclusive answer — " Yes'* or " No/' 
One of our most celebrated text writers on the law of evidence 
thus speaks of these vicious questions. *^ Leading questions,— 
such as instruct a witness how to answer on material facts, are 
not allowed on an examination in chief; for to direct witnesses 
in their evidence, would serve only to strengthen them in that 
bias which they are generally too much disposed to feel in favour 
of the party Who called them. The strictest observance of this 
rule is essential for the discovery of truth, and the due adminis- 
tration of justice!*^ I venture to think that the witness called 
in before the Court Martial, should have been deliberately ques- 
tioned as follows \ the object being to elicit what had been the 
true question put by the witness to the accused, on a particular 
occasion; and what the true answer of the accused :— - 

Did you see Captain Douglas at the Barracks at Aldemey on 
the 8th January, 1849 ? 

Did either of you speak? 

Tell us as nearly as possible in the very words used, what 
each of you said ? 

If necessary— i-Did you ask Captain Douglas any question on 
that occasion ? 

What was the question ? 

Did he make any answer ? 

What was his answer ? 

If absolutely necessary, the memory of the witness might be 
thus assisted, but very cautiously : — 

• 1 Starkie on Evidence, 549, 3rd edit This distingaiBhed writer on Jurispru- 
dence, recently dead, states that he was present when this incident occurred. 

t 1 Phillips on Evidence, p. 268, 7th edit. 
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Did either of 70a say any thing about firing at Longy Battery 

on the 5th January? 
What did you say ? 

What did he say ? 

Did you ask him anything about it ? 

What did you ask him ? 

Did he give any answer ? 

What was it ? 

If all this should prove insufficient to draw from the witness 
consistent and intelligible answers^ I believe I may undertake 
to say^ without hesitation^ that any experienced judge would tell 
a jury that it would be most unsafe to place the least reliance 
on such evidence ; or would decide that there was even none to 
go to them, and that the .prosecutor's case had wholly failed. 
But how did the Court Martial deal with Renier? 

Immediately on his being swom^ the Deputy Judge- Advocate 
read over to Renier the first Instance in the charge, — containing 
the precise critical question and answer on which all depended 
— as to which he was the only witness, Captain Douglas's lips 
being closed, — and asked him '^ whether he understood the 
charge I " I would appeal to any judge in the land, whether a 
more objectionable proceeding could have been imaged, — one 
more calculated to obstruct the enquiry into truth, and pervert 
the course of justice. In Simmons on Courts Martial, ^ occur 
the following just observations on this subject : — ^' Should the 
reading of the charge instmct the witness how to answer, and 
have the efiect of a leading question, — as, for example, on a 
trial for disrespect, the prisoner being charged vnth the utter- 
ance of particular easpressions, and the precise words being speci- 
fied, the words should be omitted ; as should, in all cases, any 
detail, whether of circumstances, gestures, or expressions, to 
which the prisoner might reasonably raise an objection.'^ 
Nothing but the fear of seeming to dictate to the Deputy Judge- 
Advocate, or the Court, at the very outset of the proceedings, 
restrained Captain Douglas from protesting against the step 
thus inadvertently taken by the Deputy Judge-Advocate. 

Renier appeared a young man of dull faculties. He spoke in 

* Page 462. 
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a low tonCj with a slight French accent ; and his utterance was 
BO thick and indistinct, donbtless aggravated by nervonsness on 
finding himself suddenly in the presence of a novel and most 
imposing tribunal, during the time that he was giving the brief 
critical evidence which was to stamp a British officer with inde- 
lible infamy, — ^that he was several times remonstrated with by 
the President, the Deputy Judge- Advocate, and Captain Douglas. 
The Piresident, addressing the .witness, early, and very sternly, 
made the following remark, which I took down at the time, — 
" You don't speak distinctly, and you give us a great deal of 
trouble I'' The Deputy Judge- Advocate said, at another time, 
ri^g from his chair, and addressing the President, — ^' Really, 
sir, we must have an interpreter I '^ Shortly afterwards, the 
President turned round to him, and said, '^ Captain Gordon, if 
you think an interpreter is requisite, you had better take imme^ 
diate steps to procure one/' These observations were made 
during B^nier^s examination in chief. The editor of the *' Star'' 
Guernsey newspaper, a gentleman of experience and ability, and 
who himself attended throughout the trial, taking the notes from 
which his report was printed, thus alludes, in that Report, to the 
above incident: /'A question here arose, as to whether the 
witness was sufficiently acquainted with English, to understand 
the questions put to him, and to convey his own meaning. The 
question was resumed, at subsequent stages of the proceedings." 
I am thus particular in recording circumstances which fell under 
my own personal observation^ at a time when J was anxiously 
attending to what took place,— rnot only from the reason which I 
hope may occur to your Majesty, as to the little weight due to 
that which proved the most hopelessly confbsed and contra- 
dictory evidence I ever heard attempted to be given in a court 
of justice ; — ^but, also, to account, in some measure^ for a startling 
omission from the Deputy Judge-Advocate's record, a copy of 
which, in accordance with the provisions of the Mutiny Act,* 

* Stat 11 and 12 Vict., c. xi., § 17. By diis Act, a prisoner tried by General 
Court Martial, cannot obtain a copy of the proceedings, though 'Spaying reasonably 
for the same," sooner than ux moi9TBS, if the trial took place at Gibraltar, or in the 
Mediterranean ; thbkb months, if at any other station within Europe ; and twelve 
months, if elsewhere lb Her Majesty's dominions : proTided the demand be made 
within three years from the date of the approTal or other final decision upon the 
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was procured by Captain Douglas no earlier than the 24ith of 
September last. To this enactment, which I beg to characterise 
as one grievously unjust and oppressive, I shall venture, in 
proper time, to solicit your Majesty^s attention. 

The first question put to Benier by the Deputy Judge- Advo- 
cate, was so excellently calculated to obtain a fair answer, that 
Captain Douglas and his friends awaited such answer with 
mingled confidence and anxiety. It confirmed, and in almost 
as many words, the account of the constable^s question, which 
Captain Douglas was proved to have given to two brother officers, 
an hour or two after the constable^s interview with him I* 
It may be recollected, that when Captain Henderson and 
Mr. Parker met at dinner, at Captain Douglas's, on the evening 
of the 8th January, Mr. Parker said, that Benier had told him, 
'* a bullock had been killed round by the Battery, and asked 
him if he knew anything abotit it ; '' and that Captain Douglas 
said, that Benier '^had been to him, and asked him whether he 
knew anything of the death of the InUlock.^* Now, Benier was 
thus questioned by the Deputy Judge-Advocate, on first coming 
into Court, 

^' Q. Did you see Captain Douglas in the Barracks at Aldemey, 
on the Sth January, 1849 7 

'' A. Yes, I did. 

^' Q. State why you saw him, and what took place ? 

'' A. I was sent by Judge Gaudion of Aldemey to enquire about 
a bullock that had been shot. I was sent because I was a con- 
stable. I ASKED HIM IV HJS KNEW ANTTHINO ABOUT IT, AND HE 
SAID, No/' 

That this was his answer, I will unhesitatingly depose on oath, 
as can several — ^possibly many—others ; and I cannot express the 
astonishment and concern with which I found, that, of the aU- 
important answer of Benier which I have placed in small capitals, 
not a word appears ontheDeputyJudge-Advocate's record— which 
recites its having been '^ read over to the Court," when they 

proceedings. Captiun Douglas, then, was not entided to make the demand till the 
23rd August ;— did so on the 28th August, 1849 ; and received the ojficial copy on 
Monday, the 24th September last. What can justify inflicting such injurious delay, 
such sickening suspense — equally in the case of convicticm, or acquittal f 

♦ Ante, p. 66. 



159 

were about to " deliberate upon their finding ; '* on which the 
Court formed their judgment ; and the authorities at the Horse 
Ouards have grounded their decision I That these words fell from 
B/cnier^ can be. sworn by at least five distinct independent per- 
sons^ who severally noted them down as they fell from his lips : by 
myself; by Mr. Henry Sholto Douglas^ late Captain in the 42nd 
Royal Highlanders^ from whose notes the proceedings of the 
Court Martial were printed as early as the 8rd of May, and pub- 
lished on the 29th May ; by my clerk, who, of his own accord, 
took notes of a great part of the evidence.; and by the editors of 
the ''Star,'' and ^^ Comet,'' Guernsey newspapers, — which espouse 
opposite political opinions, and whose printed Reports, to the 
fidelity of which, I can confidently testify, appeared respec- 
tively on Thursday the 12th, Monday the 16th, and Thursday 
the 19th April last. On finding this astounding omission from 
the ofiicial record, I took the liberty of writing to those two 
gentlemen, to ask whether they were prepared to vouch the cor- 
rectness of their published accounts. They have obligingly 
written to inform me, that they are so prepared, and that each 
printed his report from his own notes, taken at the time. I beg 
leave to quote verbatim from these five distinct records — 

I. My own note runs thus : — 

^^ I was requested by Judge Gaudion to enquire about a 
bullock that had been shot. Because I was a constablCf 
/ asked Captain Douglas if he knew anything abottt it, — 
he said, No/^ 

II. Captain Sholto Douglas,— 

'^ I was sent by Judge Gaudion, of Aldemey, to enquire 
about a bullock that had been shot. I was sent because 
I was a constable. / asked him if he knew anything 
about it J and he said^ No J' 

III. My clerk's note : — 

" I was sent by Judge Gaudion, of Aldemey, to enquire 
about a bullock that had been shot. laskedifhe knew 
anything about it, and he said, No" 

IV. The '^ Star," Guernsey Newspaper : — 

'' Saw Captain Douglas at Longy Barracks on the 8th 
January, 1849. Was sent to him by Judge Gaudion, 
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to enquire about a bullock that had been shot. Mked 
Captain D. \f he knew anything about it. Captain 
Douglas answered^ No" 

V. The *' Cornet/^ Gnemsey Newspaper : — 

'' Deponent said^ that on the 8th January he was sent 
by Judge Gaudion to enquire of Captain Douglas 
respecting the bullock that had been shot« Asked him 
whether he knew anything about it. Captain Douglas 
answered, NoJ* 

That five different persons^ all anxious to take down imme- 
diately, and correctly, what might fall from an all-important wit- 
ness, — and whose accounts concur almost word for word, — should 
be mistaken, is next to an impossibility. Five persons might have 
happened to omit, from not having heard, something which, never- 
theless, a sixth person had heard and registered : but how could 
five persons^ except on the supposition of a foul fraud, separately 
take down, without its having been uttered in their presence, the 
same positive detailed statement?* I therefore assume, as esta- 
blished beyond a doubt, that this vitally important answer was 
made by Renier, naturally and spontaneously, at the opening 
of his evidence ; and if so, I respectfully submit that it renders 
the rest of his evidence, even as it stands on the official record, — 
especially obtained in the manner, which I shall explain, — worth- 
less, in so far as it was inconsistent with that original answer. It 

* In Mr. Taylor's valiiable Treatise on the Law of Evidence, as administered in 
England and Ireland, with Illustrations from the American and other Foreign Laws, 
occurs the following passage under the head of ** Coincidences in the testimony of 
independent witnesses.''^-*^ It has been profoundly remarked, that in a number of 
ooncurrent testimonies, where there has been no previous concert, there is a proba- 
bility, distinct from that which may be termed the sum of the probabilities resulting 
from the testimonies of the witnesses ; a probability which would remain, even 
though the witnesses were of such a character as to merit no faith at aH. This pro- 
bability arises purely from the concurrence itself. That such a concurrence should 
spring from chance, is aa one to infinite ; that is, in other words, morally impossi- 
ble. If, therefore, concert be excluded, there remains no cause but the reality of 
the fact" — Ccm^phdPs PhUos. of Metoric, ch. v., b. L, part iiL, p. 125 ; Whatdy's 
Bhetoric, part i., ch. ii., $ 4, pp. 58, 69. So also Lord Mansfield justly observed on 
one occasion : *<It is objected that the books [Keble's and Freeman's Reports] are 
of no authority ; but if both the reporters were the worst that ever reported, if sub- 
stantially they report a case in the same way, it is demonstration of the truth of 
wh«t they report, or they oonld not agree."— iZex v. Qenge, 1 Cowp^ 1 6, 
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contained the only nbgativb answer put by the witness into the 
mouth of Captain Douglas; — for none such appears on the Deputy 
Judge- Advocate's recox'd; and that negative answer moreover 
given to a question altogether and essentially different from that 
specified in the charge on which Captain Douglas was being tried; 
and which was — '^ whether Captain Douglas knew who had been 
firing ball on the ramparts o/Longy Battery on the 6th January.'' 
But Ilenier*s own account is, — *' I was sent to enquire abotit a 
JmUock that had been shot : I asked him if he knew anything 
about it — and he said, tio" It is undoubtedly possible that 
Benier may have asked this question, and also the other specified 
in the charge, and received a second negative answer : but mo 
negative answer at all, on the part of Captain Douglas, appears 
anywhere on the Deputy Judge^Jdvocate^s notes ! And I under- 
take to offer your Majesty overwhelming reasons for believing 
that the question and answer thus unhappily omitted firom the 
official record, were really the true and only question and answer 
which had passed between Captain Douglas and B/cnier. But 
there is, connected with this most unfortunate circumstance, 
which I bring forward reluctantly, and solely from a sense of 
duty, one still more so. The President, as well as several of the 
Members of the Court, took copious notes, especially of Benier's 
evidence. Do any of them contain the answer omitted from 
the official record ? — And if they do, could their own notes have 
been before them, while the Deputy Judge- Advocate read over 
to them his notes, when they were about to deliberate on their 
decision, such notes not containing an important answer pos- 
sibly appearing in their own ? If such a discrepancy were 
discovered, why was it not instantly enquired into, — and the 
Court re-opened, and Benier, together with the prisoner and his 
friends, summoned again before it ? The printed Beport of the 
Proceedings, which has been before the public for seven months, 
contains the answer in question conspicuously on the very first 
page of the evidence, and must, I should have thought, on 
account of the public discussion which they almost immediately 
underwent, have challenged the notice of the military authorities 
at the Horse Guards, or some of the members of the Court : 
but there has been no attempt whatever to impeach the correct- 
ness of that Beport. In a matter of so much importance, I 
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humbly beg to lay before yoiir Majesty botb the Deputy Judge- 
Advocate's minute, and my own note, exactly in the state in 
which it was made at the time, of Benier's evidence. The 
Deputy Judge-Advocate's minute is as follows. In it your 
Majesty wUl find no evidence at all, in the examination in chief, 
of any question put by Benier to Captain Douglas, as already 
observed ! Nor any trace, anywhere, of a negative answer given 
by Captain Douglas I 

Extract from the Deputy Judge-Advocate's Record. 

" First witness for the Prosecution. Nicolas Renier, of 
Aldemey, being duly sworn, is questioned by the Deputy 
Judge- Advocate. 

" Q. Did you see Captain Douglas of the 16th Regiment, in 
the barracks at Aldemey, on the 8th January, 1849 ? " 

" A. Yes, I did." 

" Q. State why you saw him, and what took place? " 

'' A, I was sent by Judge Gaudion of Aldemey, to enquire 
about a bullock that had been shot. I was sent because I was a 
constable." [Here occurs the omission,'] '* I told Captain 
Douglas that I was sent to enquire about a bullock that had 
been shot, and to ascertain who had been firing on the ramparts 
on Friday, the 5th Jan. 1849. — I said, ' it appears there has 
been ball firing in the Battery,' his answer was, ' we have had 
no ball firing since we have been here,' I then told him that a 
Times newspaper had been found in the Battery with his 
name on it, dated 22nd Dec. 1848. His reply was, that he 
had five or six papers a week. He told me they went round the 
Barracks and in Town, and that he was not answerable for his 
papers, when they were oflf his hands, or something of that 
sort." — " The Prisoner with the permission of the Court reserves 
his cross»examination until the prosecution is over." .... 

^^ Question by the Court. — Did you ask Captain Douglas 
whether he knew who had been ball firing on the 5th? 

^' A. I asked him if he knew the person who had done it, — 
meaning the shooting. 

^^The Prisoner requests that the evidence may be taken down 
in the exact words used by the witness. 

*^ Question by the Court, — ^What do you mean by ' had done it ' ? 

" The Prisoner objects to this question. The Court is cleared 
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to deliberate. The Court decides that the Question is admis- 
sible. The Court is re-opened^ and the President informs the 
Prisoner of the decision of the Court. 
" Q. What do you mean by ^ had done it.' 
*' A. Had been firing there, that was what I meant.'' .... 
*' Upon this witness's evidence being read over to him, he 
corrects the answer to the following question, viz. 

'' * Did you ask Captain Douglas, whether he knew who had 
been ball-firing on the 5th,' and states — 

^^I asked him if he knew any thing about the firing that had 
took place there on the 5th.' 

'^ Question by the Court, — How do you know that there had 
been ball firing on the ramparts, where you found the news- 
paper? 

^' A. There were ball marks against the wall, a few flattened 
balls found by me, and in my presence, on the grass at the end 
of the wall, and a few caps that had been fired." [The Prisoner 
having here enquired of the Deputy Judge- Advocate whether 
the witness had stated in answer to the last question but one, 
that he found the balls at the end of the wall : the witness 
states that by the " end of the wall," he meant '^ the bottom of 
the wall."] 

My own note is, verbatim, as follows, — ^including the italics, 
marks, and one or two marginal observations, exactly as made 
at the time, in Court ; my note-book never having been hitherto 
out of my own possession. 
" Witnesses. 

'^ (1) Constable Benier, sworn, as a Protestant. Nicolas Eenier, 
of Aldemey. I am a farmer. The charge is read over by the 
Deputy Judge- Advocate in the presence of the witness. The 
witness answers that he understands the charge. Says he 
understands English. I hold some small property. It was on 
occasion of this bullock.* — I was requested by Judge Gaudion to 
enquire about a bullock that had been shot. Because I was a 
constable. I asked Captain Douglas if he knew any thing about 
i/,— he said. No. I asked him if he knew any thing about the 

* I drew my pen through these words, because the witness was interrupted while 
uttering them, by either the President, or Deputy Judge- Advocate telling him to 
" speak up.** 

m2 
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bullock^ — and the shooting in the battery. I was sent because 1 
was a constable. I told him I was sent to enquire about a bullock 
that had been shot^ and who had been firing on the ramparts. I 
said^ it appears there has been ball firing in the battery. He said. 
We have ?iad no ball firing since we have been here. I told him 
a paper had been found there with his name on it, close to the 
battery. I did not say what paper had been found there, — The 
Times newspaper, dated 22nd December, 1848. His reply was, 
he had five or six papers a week, they went round the barracks 
and in the town. And that he was not accountable for the 
papers when they were off his hands, or something of that sort. 
This was all the conversation. I then left him. 

^' The prisoner declines to cross-examine, till the case for the 
prosecution is over. 

" To the Court. — . . I did not ask him who had been firing. 
I asked him if he knew who had been firing. I meant, who 
had been shooting. I asked him if he knew any thing about 
it, — ^meant the shooting. I asked him if he knew the person 
who had done it, — meaning the shooting. 

^' Q. What do you mean by * had done it.' " 

" A. Had been firing there.'' 

" Prisoner hands in a written paper, "-4S that I respectfully ask 
of the Court, is, that the actual words used by the witness may be 
taken down in the first instance as he utters them.** 

^' President. — That is essential. 

" Question by the Court. — What do you mean by ' had done it? ' 

" A. Had been firing there," — ^that was what I meant." 

" President. — You dorCt speak distinctly, and give us a great 
deal of trouble." 

" [Mem. So he did, no doubt, at the time in question. — 
Mem.- The hesitation and uncertainty of the Court, — ^no one can 
understand the phrase, even now. How likely that D. might 
also misunderstand the question. — Root of question was — " Who 
had DONE IT." Witness's mind full of the shooting " of the 
bullock"'] Witness corrects, on hearing his evidence read 
over, and says, — " I did not exactly ask him who had done it. 
/ asked him if he knew any thing about it. I asked him \f he 
knew ANY THING ABOUT THE FiR,iNo that had took place there 
on the 5th" 
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" Q. Did you ask Captain Douglas whether he knew who had 
been ball firing on the hth ?" [" When asked again by Deputy 
Judge- Advocate ! 1 ! T'] '' / asked him if he knew any thing 
ABOUT THE BALL FiEiNO ON THE 6th." ♦ * * " There werc a 
few flattened balls found by me at the [end] at the [bottom] 
of the wall/' ['* Mem. Witness first said ' at the end of the 
wall/ and corrected himself by saying ' I mean^ at the bottom 
of the wall/ ''] " Deputy Judge- Advocate, Then we really 
must have an interpreter. It is evident the witness does not 

understand the question." " The witness is dismissed 

for the day." 

Every answer above ^ven, I distinctly heard before I 
wrote it down, which I did instantly: and my notes afford 
ample evidence of the extraordinary pressure to which the 
witness was subjected, and which I witnessed with pain and alarm, 
and very often expressed it during the process. As soon as the 
Deputy Judge-Advocate announced that he had closed his 
examination in chief of Renier, Captain Douglas applied for, 
and obtained the leave of the Court, to postpone his cross- 
examination till the case for the prosecution was over. It 
appeared to me, that that case had totally failed ; that 
the only answer alleged by the witness to have been made 
by Captain Douglas, was an affirmative one : asserting a 
fact, — viz., '^we have had no ball firing since we have been 
here." As Captain Douglas, on hearing this statement, indig- 
nantly denied it, I was anxious to see the deposition of Renier's 
in the Civil Court, on which the charge of falsehood had been 
founded, in order to discover whether it contained any such 
answer as Benier now told the Court Martial that Captain 
Douglas had made to him. Here occurred another most 
objectionable proceeding, as it appears to me, and which the 
Ctmrt repeated throfoghofuJt the examination of the witnesses for 
the prosecution : namely, that immediately after granting per- 
mission to the prisoner to defer his cross-examination till the 
close of the case for the prosecution, the Court proceeded to 
subject the witnesses to a cross-examination I I never saw this 
done before. The course universally adopted is, for the Court 
to aQow the examination in chief, the cross-examination, and 
re-examination, to conclude, and then to put such questions as 
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may appear proper to elicit the truth. In Simmons on Courts 
Martial^ it is laid down, in conformity with good sense, — " It is 
very seldom that a case can arise, which would justify this 
interference with the prosecution, or defence. The Court, and 
each individual member, ought to reserve all questions until 
after the examination of a witness is finally concluded by the 
parties to the trial.'' * Captain Douglas would have strongly 
objected to the course taken by the Court, but was in this 
instance, also, reasonably apprehensive of appearing to dictate 
to it, and the Deputy Judge- Advocate. During the examination 
in chief, and by the Court, the witness had been subjected to 
unusual pressure, as my notes abundantly evidence, and yet 
ineffectually. On the Court's taking the witness into their 
own hands, they proceeded to put to him the very question in 
the charge, in so many words I 

'^ Q. Did you ask Captain Douglas whether he knew who 
had been ball firing on the 5th ? " 

A more unjustifiable question, — one more flagrantly offending 
against the principle on which leading questions are prohibited, 
could scarcely have been devised ; especially since the Court had 
allowed Captain Douglas to postpone his cross-examination I 
The answer to this most objectionable question was the 
following, ^' I asked him if he knew the person who had done 
it" As soon as he had uttered the words in italics, and after I 
had written them down, the Deputy Judge-Advocate said to 
the witness. " Done it? What do you mean by had done it?" 
To which Senier answered, — " meaning the shooting." On 
this Captain Douglas, alarmed at the way in which the Comrt 
was proceeding, handed in the following paper, as appears 
by both my own note, and the Deputy Judge- Advocate's minute. 
" All that I respectfully ask of the Court is, that the actual 
words used by the witness, may be taken down, in the first 
instance, as he utters them." On this being read, the 
President exclaimed, — '' That is essential." The Court then 
asked the following question. ^^ What do you mean by ^ had 
done it?' — To which Captain Douglas strongly objected, — 
on the ground that the only question which the Court could 
entertain, was, not what the witness meant, but what he had 

* See post, p. 250. 
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9aid, to Captain Douglas. The only answer to this objection 
was^ an order to clear the Court; and after nearly a quarter of 
an hour's exclusion of the public, the Deputy Judge-Advocate 
remaining with the Court, it was re-opened, and the Presi- 
dent announced to Captain Douglas simply, that the question 
was admissible! It was accordingly again put to Renier, 
— who answered, — "Had been firing there, that was what I 
meant!'* The words originally used by Benier, " who had done 
it" — evidently pointed to the act of shooting the bullock, — 
not, " done'' the firing. His head was filled with one idea, — ^the 
shooting of the bullock, and who had done it. Even this 
answei*, however, Renier, on hearing it read over to him, 
corrected I " / did not exactly ask him who had done it, — I asked 
him if he knew any thing about the firing that had took place 
on the 5th.'' The words in italics do not appear in the official 
record; but are in my notes, in those of Captain Sholto Douglas, 
of my clerk, and of the Editor of the " Comet " ; and I distinctly 
recollect their being uttered by the witness. All this pressure, 
however, could carry the Court no nearer towards proof of the 
charge! Taking the whole evidence, as disclosed on the official 
record, it stands thus : that Renier said he " told " Captain 
Douglas why he had been sent ; " said," it appeared there had 
been ball firing in the battery ; and " asked'* if he knew who had 
" done it," — ^meaning the " shooting, or firing;" but, the only 
answer put into the. mo/uU/i of Captain Douglas j is not a denial 
of one fact, but the assertion of another. '^ We have had no 
ball firing since we have been here ;" and even that was not an 
answer to a question, — ^but followed a similar assertion of Renier, 
viz., "/ said, it appears there has been ball firing in the 
battery." Where, then, I respectfully ask, is the proof, — on 
even the official record, of the question alleged in the charge? — 
" Whether Captain Douglas had any knowledge of the person 
or persons who had been firing ball in the ramparts on the 5th 
January," — and of Captain Douglas's alleged answer, " that he 
had no knowledge of such person or persons V — There is none : 
on the contrary, both are disproved ! Before cross-examining 
Renier, Captain Douglas had procured a copy of the deposition 
of Renier, on which the charge was founded;* and in that 

* Ante, p. 119, 120. 
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deposition not a syllable appeared of any such assertion on the 
part of Captain Douglas, as Renter told the Court Martial that 
there had been; but only^ as your Majesty has already seen, the 
direct question and answer transferred to the charge. Yet that 
deposition had been made by Renier on the very morning 
after his interview with Captain Douglas ; and the Civil Court 
could not have failed to record correctly what had fallen from 
the witness before them. I entertain a strong belief that 
there is an easy way of accounting for this important variance 
in Renier'^s testimony, without imputing to him intentional 
error. It was perfectly true, that the men of the detachment 
had had no ball practice since they had been in Aldemey; 
and that fact Renier might have learnt from the men, among 
whom he was enquiring, (for he did enquire) either before or 
after the sitting of the Civil Court, and his interview with 
Captain Douglas. • As has already been proved, none of the 
soldiers had ever seen fire-arms, of any description, in the 
possession- of Captain Douglas, nor ever seen, or knowingly 
heard him using them ; though they knew that firing was a daily 
practice among civilians all round the neighbourhood. What 
was likelier, then, that so confused and dull a person as Benier, — 
also imperfectly acquainted with English, — may have uncon- 
sciously attributed an observation made by a soldier , — or several 
soldiers f — to Captain Douglas? This I verily believe, after 
much reflexion to have been the case. The expression ''we 
have had no ball firing since we have been here,^ is a strictly 
military, and also a very natural, expression on the part of a 
testy soldier, irritated by an inquisitive and intrusive constable. 
This solitary witness appeared to me, in spite of one positive 
assertion by him, to supply, on cross-examination, nearly 
conclusive evidence that he had not really asked Captain 
Douglas the question mentioned in the charge, but another. 
He admitted (I quote from the official record) that he had 
asked Mr. Parker, a few minutes before seeing Captain Doug- 
las, ''whether he knew anything about the bullock that had 
been shot on the Friday;^' and then said he was "going up 
to the Captain to enquire on the same purpose.^' The very 
first answer given by him to the Deputy Judge-Advocate, 
and so unfortunately omitted from his record, proved that 
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Eenier did actually put to Captain Douglas the identical ques- 
tion whicli he had put to Mr. Parker — *' He was sent to enquire 
about a bullock that had been shot, and asked him if he knew 
anything about it ? He said, No/' When closely pressed, and 
by a prisoner evidently confident that the witness was mistaken, 
Renier proceeded thus : — 

'^ Question by Captain Douglas. — ^As you were sent by the 
judge to enquire about the bullock that had been shot, did 
you ask me if I knew who had done it? 

*'A. No. 

^* Q. Did you then say nothing whatever about a bullock having 
been shot 7 

'^ A, Yes, I did. I said what I stated to the Court the first 
time. I asked him if he knew anything about the firing which 
had took place, or the bullock which had been shot on Friday 
the 5ih. 

" Q. What was my answer to that question? 

" A. He said No, he knew nothing about it. 

'^ Q. Did you say that there had been firing at or near Longy 
Lines ; and that it was supposed a bullock had been shot there ; 
or words to that effect ? 

*^ A. Yes ; I did say words nearly to that. 

" Q. Did I say more than a very few words to you ? 

"-4. Yes. 

'^ Q. Did the conversation occupy more than a minute or two ? 

" A. I should think two or three minutes/' And the witness 
was being examined to this conversation of two or three minutes' 
duration, exactly three months afterwards — ^the conversation on 
the 8th January, the examination on the 2d April I 

I have laid before your Majesty so much of the cross-examina- 
tion of Renier, as bears on the charge of falsehood : and it 
appears to me that any impartial enquirer after truth would 
come to the conclusion, independently of many other weighty 
considerations presently to be mentioned, that Renier's evidence 
wholly fails to support that charge ; that his own statements 
afford almost as clear a confirmation of Captain Douglas's ver- 
sion of the interview, as could have been supplied by a third 
person. On the whole of his examination, I firmly believe that 
the clue to the truth is this — Renier confounded a question as to 
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tlie firing, with hid admitted assertion of that fact to Captain 
Dooglas; and that his real question was, whether Captain 
Douglas knew anything about the death of the bullock. One of 
his own confused answers, in cross-examination, is manifestly 
liable to the observation of an acute commentator on this 
case : ^' The charge rested on the unsupported evidence of a 
constable who was proved to be imperfectly acquainted with 
English, confused and self-contradictory in his statements, and 
altogether unable to explain to the Court, whether his question 
to Captain Douglas had been so worded as to include the 
pistol-firing, when he asked about the shooting of the bullock, 
or to ewclude the shooting of the bullock, when he asked about 
the pistol-firing/' Yet has this single, illiterate, confused, self- 
contradicting, contradicted witness, speaking to a momentary 
interview, twelve weeks before, been implicitly believed by a 
Court Martial to have put the precise question specified in the 
charge, that charge having been carefully read over to him 
before his answer, — suggesting such answer; — against the 
solemn, consistent, and reiterated asseveration of a brother 
officer, of unblemished honour and veracity — ^who is accordingly 
cashiered by them as a liar I 

Admitting, however, for the moment, the evidence of Benier 
to have been legitimately obtained by the Court, and to exhibit a 
point-blank contradiction between his own and Captain Douglas's 
account of the interview between them, I beg leave to ask whether 
it would even then follow, that the constable must be believed, and 
Captain Douglas disbeheved ? — ^Not without violating one of the 
most precious principles of British jurisprudence, and adopting 
one fatal to the safety of all your Majesty's subjects, as I will 
clearly prove. 

The first instance of the charge, imputing wilful falsehood to 
an officer, may be regarded as one equivalent, or at least analo- 
gous, to MORAL PERJURY. 

A deliberate falsehood, uttered by an officer, with a guilty 
intention, is deserving of the punishment of ignominious expul- 
sion from your Majesty's service, — a punishment worse than 
death, to any one with the faintest pretensions to the feelings 
and character of a gentleman. The trial, therefore, of Captain 
Douglas should have been regarded as one to be governed by the 
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general principles applicable to a trial for perjury. I have 
seen many such, conducted by wise and virtuous judges, before 
twelve gentlemen every whit as highly educated, — acute, expe- 
rienced, and honourable, — as any gentleman serving in your 
Majesty's army. Possibly, however, not one member of the 
Court Martial, nor the Deputy Judge-Advocate, ever witnessed 
such a proceeding. I may even, perhaps, without presumption, 
very respectfully suggest a doubt whether it has ever happened 
to even the right honourable gentleman, the late Judge Advocate- 
General, himself, to be present at a trial for perjury. 

One great principle uniformly observed in our courts of 
justice is, that a mere oath against oath will not suffice to esta- 
bUsh the guilt of perjury. The evidence must be something 
more than sufficient to counterbalance the oath of the prisoner, 
and the legal presumption of his innocence. In the reign of 
Queen Anne, Chief Justice Parker laid down this rule.* " In 
a prosecution of peijury, presumption is ever to be made in 
favour of innocence; and the oath of the party will have a 
regard paid to it, unless disproved. Therefore, to convict a man 
of perjury, a probable, or a credible witness is not enough ; but 
it must be a strong and dear evidence, and more numerous 
than the evidence given for the defendant, for else there is 
only oath against oath. . . . Evidence confirmatory of the 
single accusing witness, in some slight particulars only, will not 
be sufficient to warrant a conviction, but it must be at least 
strongly corroborative of his testimony :*' principles regarded 
equally in Great Britain and the United States of America.t 
The late Lord Tenterden, as upright, able, and learned a 
judge as ever presided over a supreme court in Westminster 
Hall, is said, on good authority, to have gone further, in 
his anxiety to protect the interests of justice and humanity, 
and to have held '^ that the contradiction must be given by 
two direct witnesses ; and that the negative, supported by one 
witness, and by circumstantial evidence, would not be suffi- 
cient.^'J In a recent case,§ one of your Majesty's present 
justices of the Court of Queen's Bench, — Mr. Justice Coleridg 

* The Queen v. Muacott, 10 Modem Rep. 194, 195. 

t Tayl. Ev., p. 650. 
t 3 Stark. Ev., 860, note g. § Jlegina v. Ta4€a, 1 Carr. & M. 132. 
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than wbom tbere is no man more disposed to look with abhorrence 
on fialsehood^ whether on oath or not^ or anything in the guise of 
falsehood^ acted on these principles very decisively. At the 
Worcester assizes for 1841, one merchant was charged by 
another with perjury^ in having denied^ in Answer to a Bill 
in Chancery, the existence of a verbal agreement relating to 
an important business transaction. The prosecutor was exa- 
mined on oath, and his evidence, so far as it went, dis- 
tinctly proved the imputed perjury. To confirm him, another 
merchant. Sir John Walmsley, was called, and examined as to 
a conversation which had occurred between himself and the 
accused, of the character of whom, however, he spoke in 
high terms when cross-examined by the defendant's counsel. 
In addition to the evidence of the prosecution, some entries in 
the books of the accused were produced, with the view of also 
confirming the evidence of the chief witness. The counsel for 
the accused, at the close of the case for the prosecution, insisted, 
nevertheless, to the judge, that there was not sufficient evidence 
even to go to the jury; as the confirmatory evidence offered was 
not equivalent to the positive testimony of a second witness, 
on which his lordship thus ruled : — 

''I think that the case must go to the jury; but, I also think, 
vrithout the slightest chance of a verdict for the crown. The 
rule that the testimony of a single witness is not sufficient to 
sustain an indictment for perjury ^ is not a mere technical rule, 
but a rule founded on substantial justice ; and evidence con- 
firmatory of that one witness, in some slight particular only, is 
not sufficient to warrant a conviction; and that is so, more 
especially, where a party has so high a character as has been 
given to the defendant.^' 

Upon this the experienced counsel for the prosecution said, 
*' After that intimation from his lordship, I shall, on the part 
of the prosecution, not press the case further ;" and the prisoner 
was at once acquitted. 

Would, alas ! that this high-minded and learned judge had 
presided over, or advised, the Court Martial which convicted and 
cashiered Captain Douglas I Tried by these sound principles of 
criminal law, how utterly preposterous seems the idea of convict- 
ing him of falsehood, on the frivolous evidence offered before 
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that Court I — ^Even assuming the solitary witness to have given 
his testimony clearly and positively; and that it sustained the 
charge; was that fatal testimony confirmed, and in any material 
point? I unhesitatingly answer. No. Senier spoke to an 
interview at which no one but himself and Captain Douglas 
was present, with the exception, according to Renier's own 
account, of Captain Douglas's two children. I believe the fact 
to be, as both Captain and Mrs. Douglas, — ^were their lips not 
sealed by the law, — are ready to swear, that neither of the chil-> 
dren was there at the time, but that both were with Mrs. 
Douglas in the drawing-room. Renier said, that when he first 
saw Captain Douglas the two children were with him. To con- 
tradict this assertion the nursery-maid of Captain Douglas was 
called, and said, that though she was not present when Renier first 
came, at the time when Captain Douglas and he were together, — 
the latter standing outside the door, — she passed within a few 
yards of him on her way to the nursery ; that the children were 
not there, but with Mrs. Douglas ; that a few moments after- 
wards she went into the drawing-room, and saw them there ; 
that the children could not have been with Captain Douglas, while 
he was with the constable, and have gone into the drawing- 
room again before she went there for them, as they were not 
allowed to be in the passage ; and she added finally, that she 
was ''quite certain that the children were not with Captain 
Douglas when she saw him at the door with the constable.'^ 

This evidence appears to go far to prove that the children 
were really not where the constable had represented them to have 
been. It was, indeed, highly improbable, for the children were 
very young and delicate ; it was towards evening, in the depth of 
winter, and bitterly cold ; the outer door was wide open, and 
Captain Douglas's house stood high and exposed. If this be so, 
here is a circumstance, positively sworn to by the constable, even 
when pressed upon the subject, and yet disproved, or at least 
rendered to the last degree improbable. — In answer to another 
question of the Court, the nursery-maid said she heard the 
constable say to Captain Douglas, that ** 'there was a paper found 
with his name on it.' Captain Douglas said ' his name was on 
almost all his papers.' The constable said, ' You '11 excuse me, I 
merely wanted to know.' I heard him say ' Gt)od evening,' to 
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Captain Douglas, and that was aQ/' From other answers to the 
Court, it appeared that this was all that she had heard. Thns 
far she undoubtedly confirms a portion of Benier's evidence, 
but one on which Captain Douglas never cast any doubt, nor 
asked any questions whateyer. Was, then, this paltry, petty 
confirmation, worthy of being regarded by the Court as '^ so 
strongly corroborative'' of the testimony of Benier, as to 
warrant their implicit belief of the essential parts of the evi- 
dence, unconfirmed by a single tittle of other evidence ? But, 
as against this infinitesimally small confirmation, in a par- 
ticular never questioned by the accused, there were proved most 
serious contradictions to the testimony of this constable, un- 
questionably impugning either his memory, or his integrity. 
First, — ^If Colonel Le Mesurier is to be believed, and as an 
officer and a gentleman he ought to be believed, the con- 
stable made a deliberate and positive statement, which to 
even the most charitably disposed towards him, seems utterly 
irreconcUeable with the fact. Colonel Le Mesurier swore 
that the judge had sent Benier to him on the subject of his 
statement concerning Captain Douglas, and that he. Colonel 
Le Mesurier, read over the judge's notes, and asked him 
'^whether what was there stated by him was correct.'' But Benier 
distinctly swore that ''he had never at any time spoken to 
Colonel Le Mesurier on the subject;" that ''Colonel Le Mesurier 
had never asked or required him to tell what had passed between 
him and Captain Douglas." How, I would respectfully ask, 
can this be? Here was the constable of a small island, sent 
by the sole judge, to the highest military officer there, con- 
cerning an interview between the constable and the officer second 
in command in the island, and on an errand relating to evidence 
which had been given upon oath by the constable himself, before 
the judge, on a matter occasioning no little public excitement 
there ; and he is asked by Colonel Le Mesurier, after reading 
over his evidence, whether what he had there stated, was correct. 
The constable, nevertheless, either totally forgot it, or — ^which 
Heaven forbid — deliberately denied, when upon oath, what he 
knew to be true. He was examined before Colonel Le Mesurier 
had been cross-examined, and, therefore, could not know whether 
the Colonel had been, or would be, examined to the fact, or had 
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spoken to its existence. Surely this one critical contradiction 
alone would suffice to annihilate Benier's evidence ! 

Secondly, — ^The next contradiction affords an instance of the. 
recklessness with which Benier would appear to attribute lan- 
guage to others^ without any foundation for so doiug. He told 
the Court that when he met Ensign Parker a few minutes before 
having seen Captain Douglas^ he had asked the former " If he 
knew anything about the bullock that had been shot/' and was 
answered " No/' He then proceeded to say that Ensign Parker 
asked him two questions ; firsts ^^ If the bullock had been shot?''' 
to which he answered "Yes;" and secondly^ "If the bullet had 
been found?" to which Benier answered "No." He also said^ 
in answer to the question^ "Did you know Ensign Parker^ 
or had you to ask him tf he was Ensign Parker ? " "I knew 
him." When that officer, however, was called before the 
Court, he said — " Benier asked me * if I was Mr. Parker I ' 
I said 'Yes.' — He told me that a bullock had been killed 
round by the battery, and asked me if, I knew anything about 
it. I said I did not. He then asked me if Captain Douglas 
was at home. That is all that passed" The evidence of 
Ensign Parker I took down myself with great care, before he 
delivered it : but not having my notes before me when examining 
him in Court, I forgot to ask him as to the question which 
Benier said that Ensign Parker had put to him as to " whether 
the bullet had been found." Had I done so, he would, as Captain 
Douglas informed the Court, in his defence, have emphatically 
denied it ; for Eusign Parker had assured me that nothing of 
the kind had passed between them— that he had no reason for 
asking such a question — had never thought of doing so, and 
could not have forgotten it if he had asked it. And indeed he 
swore before the Court, that he had told them " all that had 
passed." Who then is here, again, to be believed, Benier, — or 
Ensign Parker ? Thirdly. Benier informed the Court, in answer 
to questions by Captain Douglas, that he had been sent by 
the judge to Captain Douglas only. On this Ensign Parker 
was asked — 

" Q. Did he say whether any one had sent him to you f 

" A, Yes ; but I do not remember who he said had sent him." 

Now if the judge had really sent Benier to both these officers. 
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Benier answered inoorrectly^ when he said that he had been sent 
to one only; and if the judge had sent him to Captain Douglas, 
then Benier reported to Ensign Parker that which was incorrect ; 
and that he did assert that fact^ Ensign Parker states upon oath. 
Fourthly. — I consider that Benier's statement concerning Cap- 
tain Douglas's children, is fairly disproved by the evidence of 
Anne Caffrey, and all the probabilities of the case. But, 
Lastly — Benier was asked by Captain Douglas before the Coiurt 
Martial, whether he had made a memorandum of his memorable 
conversation with Captain Douglas, in order to refresh his 
memory, when speaking after three months' interval. He said 
that he had done so (on the Sunday after seeing Captain Doug- 
las) : that is, on Sunday the 14th January; having, according 
to his own account, seen Captain Douglas on Monday the 8th 
January ; that he did not produce it at the Aldemey Court on 
the 9th January, but left it at home, and tore it up as 
useless, after the Court '' was over" This man, therefore, made 
a note, as he says, ''in order to recollect the dates,'' on Sunday 
the 14th January, to assist his memory while speaking to facts, 
which, according to his own account, he had deposed to six days 
before — and so had made use of, and destroyed them, before they 
were in existence I As if all this, however, were not destructive 
of his testimony, I am now in possession of the written evi- 
dence of a gentleman, a civilian, who happened to see Benier in 
the barracks at Guernsey, immediately after he had been 
examined before the Court, and without knowing the evidence 
which he had just before been giving as to his ''memorandum." 
To this gentleman, who knew Benier, he said, " that he had 
never thought the thing would have gone so far, or he would 
have set it down in writing to help his memory." The gentle- 
man asked him, with surprise, " Did you not take notes ? " And 
Benier answered, " No, I took none whatever I " I have taken 
special pains to ascertain the truth of this new evidence, and 
have no doubt of it whatever. It is ready to be given on oath. 
If then, in all these cases, the word of Lieutenant-Colonel Le 
Mesurier, Ensign Parker, and this last gentleman, should be 
believed against that of Benier, why not that of Captain Douglas, 
who came before the Court with a character than which no 
member of that Court, nor any officer in your Majesty's ser- 
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vice, ever had a higher? Unless, then, we are to bid deliberate 
defiance to all rules and principles of law and justice, in order 
to seal the ruin of a British officer, professedly according to law ! 
what becomes of the solitary testimony thus invalidated by the 
contradiction of its giver, and of others ! What says our law? 
Falsus in uno, falstis in omnibus : Contraria alleganSy non est 
audiendus. If this be so, there was not one tittle of evidence 
before the Court, to warrant their convicting Captain Douglas of 
the infamous and scandalous act, alleged against him in the first 
instance of the Charge. 

What, again, I would ask, are the probabilities that Captain 
Douglas told the constable this senseless and flagrant falsehood? 
They are positively overwhelming the other way. First. — It seems 
clear to demonstration, that the judge had not sent Benier to 
ask Captain Douglas, whether he knew who had been firing on the 
5th January ; for the judge distinctly told the Court, as your 
Majesty has seen, that at such a stage of the proceedings as the 
Court had then arrived at, he did not think it proper to ask such 
a question himself. Could he, then, — a judge and a gentle- 
man, — have sent a constable to entrap an officer and a gentleman 
into answering a question which the judge would. not ask, 
being an improper question^ himself? The supposition is most 
insulting to that learned functionary. If then Renier had been 
sent to ask, what it is so probable he was sent to ask, and 
what he informed the Court, he had told Captain Douglas that 
he had been sent to ask, — ^it was doubtless the very question 
which the Judge put the next day to Captain Douglas, namely 
— ^whether he had " any knowledge w?io had shot the bullock" 
So had said the constable to Captain Douglas, preparing him 
for such a question. ^^ I was sent by Judge Gaudion to enquire 
about a bullock that had been shot. I asked him if he knew 
anything about it, and he said, No.'^ The two answers of Captain 
Douglas to the judge, and constable, were substantially identical; 
which, as Captain Douglas told the Courts in his Defence, raised 
an irresistible argument, '' that the questions eliciting them 
must have been identical/' Secondly. — Scarcely half an hour 
before being thus questioned by the constable. Captain Douglas 
had, as was sworn before the Court, "without making any 
mystery or concealment whatever ''— freely declared, in the 

N 
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presence of three gentlemen^ two officers and a civilian^ that he 
had been ''practising in the battery on the day in question^ but 
knew nothing aboat the bullock/' Can any rational unprejudiced 
person^ any gentleman^ believe that Captain Douglas would^ in 
the teeth of this acknowledgment^ falsify it immediately after- 
wards^ and to one who had told him that he had been sent 
^7 a j^dge, to whom he would doubtless duly report having 
received an answer denying a fact, which could be proved to 
have been openly avowed, just before, to three gentlemen, 
one of whom, moreover, of his own knowledge, could have con- 
victed Captain Douglas of falsehood, as the latter well knew ? 
Thirdly. — And when making this supposed denial, equally stupid 
and disgraceful, he was aware that he had left on the ground 
indubitable evidence of the falsehood of that denial, as he 
was told by the constable, the very next moment! On the 
Battery he knew that he had left his newspaper, bullets, and 
percussion-caps I Is it credible that an officer, a gentleman, a 
man of superior intellect, would have so frightfully committed 
himself? Knowing, too, as he did, that his hostile superior 
officer, Colonel Le Mesurier, had already that very day gone to 
look at the carcase of the animal — was possibly at the very 
moment, prosecuting his enquiries on the subject; and for 
aught Captain Douglas knew, had seen some of the persons to 
whom he had acknowledged his having fired ^ or had obtained 
evidence of the fact from some other quarter, and a written 
communication to him might be on its way to Captain Douglas 
that very evening on the subject? That Renier might have 
sent, or gone to Colonel Le Mesurier, as Town-Major, on quitting 
the barracks, and told him of the denial of Captain Douglas ? 
And that Colonel Le Mesurier would thus be immediately in 
possession of the fact of Captain Douglas's denial of having been 
firing, and of facts proving its falsehood ? — Can a gentleman of 
Captain Douglas's understanding be supposed incapable of con- 
sidering these probabilities ? Must he, in other words, be pre- 
sumed to have been a fool ? — Would he have put so formidable 
a weapon into the hands of one whom he believed, yrhether 
erroneously or not, a watchful enemy? But, Fourthly. — Is it 
possible to believe that Captain Douglas told this wicked false- 
hood, immediately after saying, as it was proved he did say to 
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his junior ojfficer^ Mr. Parker, " that it would be bietter not to 
admit that they were firing there, under the circumstances, 
but at the same time they must not deny having done so ? " And 
after having ^"^all along told'' the same officer, as also was 
proved, " that if they did say anything, they must adhere to the 
truth? '' Who can believe that he who gave a junior brother officer 
this advice, would instantly afterwards himself deliberately tell a 
paltry and foolish falsehood on. the very subject-matter in ques- 
tion to one certain to communicate it to a judge, and take no 
steps to secure the secrecy of that brother officer, to support so 
absurd and infamous a falsehood? Could he suppose that 
brother officer base enough to connive at such shocking mis- 
conduct ? Fifthly. — Is it probable that Captain Douglas would, 
on the 16th and 17th February, have spontaneously proffered to 
both the civil and military authorities, as he did, an avowal of 
his having been firing on the 5th January, — knowing that the 
fact ctndd not be othertvise proved, — if he were, — as he must have 
been, — conscious that on the 8th January he had uttered a 
deliberate falsehood on the subject to a messenger who had 
come firom the Judge of the Civil Court — ^believing, too, that 
in all probability that falsehood had also been communicated to 
Judge Graudion, and become known to Colonel Le Mesurier, 
and, through him, to General Bell — and under such grave circum- 
stances as then existed between himself and both those officers 
relative to the death of Mrs. Biley and her child ? It seems to 
me that this last circumstance is of itself sufficient to annihilate 
the first instance of the charge. Lastly. — The Court Martial 
believed Captain Douglas guilty of having uttered this gross an^ 
foolish falsehood, after one of his commanding officers had given 
to him this answer before the Court : — 

" Q, Do you believe me capable of telling a falsehood, or of 
fraudulent and evasive conduct ? 

" A. I cannot believe it possible.? — And even after Colonel Le 
Mesurier had given him a similar answer ! 

" Q. Would you have believed, or disbelieved me, if I had 
made a deliberate statement on my honour ? 

" A. I would have believed Captan Douglas, of course. 

" Q. Do you believe me capable of having told a wilful false* 
hood to any body ? 

h3 
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'' A. I should be sony to entertain sach an opinion of any 
man^ mnch more w> of a brother officer; and I do not bo now, of 
Captain Dooglas I *' 

By this answer. Colonel Le Mesurier, in almost as many 
words, deliberately expressed his disbelief of the statement of 
the constable^ whom he mnst have supposed to be at least 
greatly mistaken. And this, also^ was said by Colonel Le 
Mesurier, who — ^being the senior officer in the garrison when it 
occurred — ^was perfectly familiar with the whole case firom first 
to last, and able to judge of the credit due to either of the two 
conflicting statements I 

It appears, therefore, to me^ for the foregoing reasons, that 
the Court Martial who **tried^* Captain Douglas, in convicting 
him of wilful fSedsehood in answering Renier, acted at yariance 
with the dictates of common sense, common humanity, law, 
and justice. I cannot conjecture the nature of the process 
which led these gentlemen to so disastrous and astounding a 
result, — and that, too, after steadily rejecting a great body of 
legitimate and satisfactoiy evidence offered by Captain Douglas. 
I humbly and earnestly submit to your Majesty, that there is 
really no pretence for inflicting so foul a stigma upon this 
gentleman; that he ought never even to have been placed 
upon trial on such a charge ; and that justice requires a prompt 
reversal of the destructive sentence of the Court. 

II. — Second Instance of the Charge. — answer to 

JUDGE GAUDION. 

This Instance of the Charge'*' is founded on the alleged 
** evasive ^^ answer to a question of Judge Gaudion, put with the 
*' mew ^^ alleged, — respecting the '' Times '' newspaper found at 
Longy Battery; such answer having been made with the 
specified knowledge, and a certain specified intention. 

To sustain this charge, it was necessary to prove,— ;/?r^/, the 
question put by the judge ; secondly, with what view he had put 
the question ; thirdly, the evasive answer of Captain Douglas ; 
fourthly, his knowledge, and subsequent statement, that he had 
used a newspaper at a certain spot, for a specified purpose; 

* Ante, p. 161. 
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and^ lastly, the intention with which Captain Douglas made that 
answer. 

Mrat and Third, — As to the question and answer. — Captain 
Douglas has a right to complain of the course pursued by both 
those who framed these charges^ and the Court who tried him 
upon them. Properly to appreciate an answer, the whole cir- 
cumstances in which the speaks was placed, and which must be 
presumed to influence his conduct, while making it, ought to be 
considered, and that liberally and candidly ; in order to discri- 
minate between, — ^for instance, justifiable caution and dishonour- 
able intentions ; so as to pronounce satisfactorily on the guilt, or 
innoceijice, of the speaker. It is easy to call an answer '' evasive." 
The question here, i§ solely — was it dishonourably evasive ? for 
it is obvious, as a matter of hourly experience, that the most 
honourable persons parry, or answer indirectly, questions with 
which they consider themselves at liberty so to deal : whether, 
because the questioner has no right to put the question, or 
because a direct answer might be unjustly inconvenient and 
injurious to the party questioned, or to absent parties — ^possibly 
far more so than the questioner imagined. Silence, on the ques- 
tion having been once asked, might lead to most erroneous and 
cruel inferences ; and a false answer to a legitimate and serious 
question, an upright man could not utter. It is notorious^ 
however, that an answer at variance with the fact, may be given 
under circumstances divesting it of all wicked character ; as, for 
instance, if a person who knows the residence of a particular 
individual, on being asked whether he knows it, by one whom 
he really believes bent on murdering that individual, or inflicting 
on him very grievous and irreparable injury, answers in the 
negative, or gives the vrrong address. Yea should be yea, and 
nay, nay, on all occasions. God forbid that there should ever 
be any sanction given, for an instant, to trifling with truth ; 
for so to do, has a direct tendency to dissolve the great bond of 
human society ; but, on the other hand, let not a criminal court 
of justice be set to determine questions of casuistry, or cases of 
conscience, and inflict destructive punishment on one who has 
taken a different course, under difficult circumstances, from that 
which his judges, if situated as he had been, might have adopted 
The great and only question is one of motive and intention. 
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The present " Instance '^ of the charge does not contain the 
slightest intimation of any riffht which the questioner had to 
put his question^ nor any duty on the part of Captain Douglas 
to give a particular answer. It does not aver that the judge 
was acting in his official capacity^ or that the question was put 
in a court of justice. For aU that appears in the charge^ Mr. 
Gaudion^ though a judge^ might have had no right whatever to 
put the question^ or to expect an answer ; in which case^ Captain 
Douglas^ without either legal or moral turpitude^ might evade^ or 
refuse to answer him. He himself stated to the Court that ^4t was 
entirely optional with Captain Douglas to make what statements 
he might think proper ; '^ and it certainly would seem a some- 
what anomalous proceedure in this country^ for a judge to call a 
strongly accused person into Court, and ask him any questions 
whatever as to the subject-matter of complaint against him. 
Doubtless, however, the judge acted with the best intentions, 
and in accordance with the law of Alderney, and the Channel 
Islands. — My own confident opinion is, that this answer of 
Captain Douglas was intended by him as only virtually declin- 
ing to answer any further questions, after the comprehen- 
sive and conclusive one which it had instantly followed ; 
which the judge, in his discretion, had proposed, — and which 
Captain Douglas had answered promptly, unequivocally, and 
with fearful responsibility, if falsely. Silence might have 
thrown deadly discredit, though most unjustly, on that respon- 
sible answer. The judge was not aware of the position of 
Captain Douglas^with regard to Colonel Le Mesurier, and of the 
fact which Captain Douglas had been told, that that gentleman 
had been, a few hours previously, to look at the dead ox lying in 
Mr. Bisset's shed. Nor did the Judge know that Captain Douglas 
had been told that other most important fact, that two persons 
averred, and had possibly told the Court, of a pool of blood, 
and marks of struggling bullock's feet, having been found 
close to the very spot where he had been firing I Nor was the 
judge aware of the serious position which Captain Douglas 
occcupied, with regard to military responsibility, — ^liability to 
cashiering * if he should be convicted, or found guilty, of having 
been concerned in shooting the bullock in the manner imputed 

♦^ Ante, p. 73. 
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to him. Had the judge been cogoisaat of all these circum- 
stances^ I even doubt whether he would have felt justified in pro- 
posing a single question to either Captain Douglas or Mr. Parker. 
His putting this question^ moreover, after his previous one, 
added greatlj to the embarrassing character which it bore. 
Had it been put firsts it is possible that Captain Douglas 
would have simply declined to give any answer. Had the ques- 
tion been, '^ Can you account for a paper with your address being 
found at the battery on the 6th instant ? " he would have either 
declined to answer, or said, "Possibly I can; but I decline to 
do so ; assuring the Court that neither I nor Mr. Parker know 
anything whatever about the death of the bullock .^^ Captain 
Douglas, therefore, placed suddenly in a position of extreme 
embarrassment, parried an unjustifiable question, as he conceived 
it, by the assertion of an indisputable fact. I ask, in the name 
of common humanity, was he, in doing so, guilty of scandalous 
and INFAMOUS conduct ? 

A little closer examination, however, will show that this 
" Instance " of the charge is not only unsupported, but over- 
thrown by the evidence. 

There is, in the first place, a somewhat significant discrepancy 
between the question and answer specified in the charge, and 
those proved; and a very slight variation in an expression, may 
often greatly affect the character and meaning of that expression. 
The Court Martial, anxious to ascertain the precise question 
which had been put to Captain Douglas, twice asked Judge 
Gaudion what it was ; and he answered, " The substance was — 
' Can you account for the Times newspaper to your address, 
having been found in the battery, evidently perforated from ball 
practice ? ' '' Captain Douglas, of course, " could'' account for 
it, and would have answered falsely, if in the negative. He 
therefore replied, in strict accordance with the proved fact, " I 
AM not accountable for my papers, as they travel through the 
barracks, and even in the town ; " — the very answer which the 
judge knew Renier had shortly before said that Captain 
Douglas had given to him. Now, had the reason thus assigned 
by Captain Douglas, been untrue in any respect, his entire, 
answer would of course be liable to the imputation of untruth. 
The reason, however, was perfectly true ; and the inference from 
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that reason perfectly just. This being the real question and 
answer^ what version of them appears in the charge 7 ** How 
do you account for the ^ Times ' newspaper to your address^ being 
found on the ground ? ** to which he is alleged to have replied^ 
'^ I cannot be accountable for newspapers in my name ;'^ adding^ 
" My papers travel through the barracks and in the town/^ ** Can 
you account/' and ** How do you account/' are different questions; 
the latter implying that the person questioned could account ; 
and the charge represents him as having answered to that ques- 
tion — that ^' he could not be accountable ; '' and that^ too> as if 
it had been his entire answer; to which he afterwards '* added/' 
'^ that his papers travelled through the barracks and in the 
town." The true and guarded answer really being, as the 
judge said, " in substance/' — " I am not accountable for my 
papers as they travel through the barracks and even in the 
town." Not, as alleged in the Charge — '^ I cannot be account- 
able ; " but only '' I am not" — ^in other words, " I am not Uabk 
to account for my papers."* — And why did Captain Douglas 
choose to give a '' guarded" answer? Sufficient reasons, as 
I humbly contend, have already been laid before your Majesty. 

Secondly, The next point is one vital to the validity of this 
Instance of the charge; being the alleged '' view" with which 
Judge Oaudion had put the question to Captain Douglas: whether 
it was, as asserted in the charge, " to ascertain whether Captain 
Douglas had been practising ball firing on the ramparts J^ If that 
were really the object of the judge, he acted, as I will prove, in 
the most disingenuous and dishonourable manner; but I will 
also prove that he did no such thing, nor could have entertained 
the idea of so doing, and that it is a gratuitous slander on the 
judicial office, and on an upright and honourable man, to impute 
such conduct to him. 

To discover what his view in putting the question, had been, 
the Court naturally asked him, directly, '' Q. Why did you ask 
Captain Douglas to account for the newspaper ?" To which the 
singular answer was, '' For a reason known to me. I had a 
reason for it. The reason was my own." And there, positively, 

* The word <' accountable " 10 thuB defined by Dt, Johnson : — ^* Of whom an 
account ma/y he reqwiired, who mvtl answer for ; followed by the particle ' to * before 
the person, and 'far* before the thing." 
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ilie Court, as well as the prosecutor, left the matter f Thereby 
leaving utterly unproved an essential allegation in the charge^ 
without which it was worthless I — ^But I now beg to enquire^ how 
did the Courts by their verdict^ nevertheless^ declare that the 
judge's object was the particular one alleged in the charge — 
'' namely^ to ascertain whether Captain Douglas had been firing 
on the ramparts 7 '' Who told them that f 7%e jtMlge did not ; 
and they^ whose business it was to have discovered the fact^ 
declined to do sol The Charge^ moreover^ does not allege 
that Captain Douglas knew with what view the judge asked 
the question I I again ask^ how did the Court arrive at their 
conclusion ? Where was the evidence, " acoording to which " 
they had solemnly sworn to "try and determine?" Have 
they, then, taken a leap in the dark, and decided^ upon 
the strength of a mere guess? Where was there a tittle of 
proof before them, of what was in the judge's mind when 
he asked the question ? The evidence before them shows con- 
clusively, on the contrary, that such was not, nor could have 
been, his object ; for he stated on his oath, that he had advisedly 
abstained from asking Captain Douglas whether he had been 
firing, and gave a special reason for having done so. Is it not 
monstrous then to suppose that he, a judge and a gentleman, 
shamefully sought to entrap an officer and a gentleman into 
answering a question which the judge declared he had advisedly 
abstained from putting f He stated to the Court, that pre- 
vious to putting his questions to Captain Douglas, he had 
explained why he had been sent for; that the enquiry. was to 
ascertain '' if the bullock had been shot, who had caused the 
act ;" expressly stating, that he '^ did not explain that one of 
his objects was to ascertain if Captain Douglas had been firing 
in the battery on the 5th instant/' Captain Douglas had heard 
none of the witnesses who had been examined before he was 
called into the Civil Court, and knew not a single question 
which had been put to them. How then was he to know that 
the judge or his court had any other object than simply to 
find out who had shot the bullock? If he did not. know that 
the judge's object was that aUeged — and it is not averred in 
the Charge that he had such knowledge-^the whole tone of 
criminality disappears from the Charge. Practising pistol firing. 
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was no more a civil, than a military o£Fence. — For these reasons, I 
affirm that this essential averment in the Charge was not only 
wholly unproved, but positively disproved. If, however, I were at 
liberty to conjecture what was the ^^ view'^ with which the judge 
put the question to Captain Douglas about his newspaper, I feel 
no difficulty in suggesting, in accordance with what I have already 
intimated as, in my opinion,* what the judge would have said, if 
the Court had pressed him to disclose it, as it was surely their 
duty, and most especially that of the prosecutor, to have done. 
I submit, with respectful confidence, what follows, to your 
Majesty's enlightened consideration. Judge Gaudion had 
heard Benier's account of his two questions to Captain 
Douglas, and the alleged answers to those questions. On 
hearing Captain Douglas declare upon his honour that he 
had no knowledge who had shot the bullock, the judge may 
have wished to ascertain whether Renter had truly reported 
Captain Douglases answer to him about his newspaper; — ^whether, 
in £eu^. Captain Douglas had made any such answer. The 
judge must have felt certain, from what he saw lying on the 
table before him, that Captain Douglas had been actually firing 
on the spot and at the time in question, and, therefore, believed 
that he could not have made the denial of that fact as alleged 
by Benier. I am persuaded that this i& the reason on which the 
judge was acting. It is to be lamented that it did not occur 
to him to ask Captain Douglas a third question, — whether the 
constable had really asked him if he knew who had been firing, 
and, in short, what it was that had passed between them. 
Captain Douglas's answer would at once have satisfied the 
Court that Benier had either failed to explain his own meaning 
to Captain Douglas, or had given most inaccurate evidence before 
the Court, as to both question and answer. 

Fowrthly. That Captain Douglas, when he made this answer, 
knew that he had used a newspaper at the battery, and after- 
wards stated that he had, is indisputable: and these two 
circumstances afford most cogent evidence to negative. 

Lastly, the Intention, alleged in the charge, of ^'concealing 
the fiict that he had been ball firing iu the battery on the 
5th January.'' Not, as the tenor of the charge would have led 

♦ Ante, p. 78. 
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any one to expect^ " irUendinff^' to suggest that ^^ other persons 
than himself had been firing there on that day/' as imputed in 
the last instance of the charge^ but simply ^' to conceal the fact 
that he had been firing there/^ He knew that he had left his 
newspaper^ bullets^ and percussion-caps on the spot in question: 
those dumb witnesses confronted him in the Civil Court, 
lying before him on the table I He knew that he had told 
three gentlemen^ the evening before^ the fact of his having fired 
in the battery^ and with no injunction as to secrecy; for aught 
he knew, also, evidence of the fact might have been given in 
that very Court half an hour before I How, then, could he, if in 
his senses, have hoped — or made the idle attempt — to conceal 
the fact ? He must have felt that the Judge and Jurats were 
morally certain that he had been firing at the time and place in 
question, but had good reasons for declining formally to avow the 
fact. And what motive had he for so avowing it, and thereby 
affording any facilities to a man who had rudely dragged him 
into Court in the first instance, without affording him any 
previous opportunity for explanation ? Nothing is easier than to 
impute motives and intentions; but in a criminal enquiry, if it be 
not a mockery, the poiut is to prove these motives and intentions; 
and I confidently submit that the attempt to do so, on the present 
occasion, wholly failed. Judge Oaudion did not put any ques- 
tion after his second; and possibly, on receiving the answer to 
that second question, might have felt that he had gone some- 
what too far in putting even that second, after the previous 
question and answer had conveyed him to the result, at which 
alone his court was aiming. 

I humbly submit to your Majesty that men's motives and 
intentions are not to be so harshly and uncharitably dealt with. 
Charity hopeth all things, believeth all things. In re dubid 
beniffniorem interpretationem sequi, non minus Justius est, quam 
tutiiis, — is the noble axiom of the Roman law:* and our own 
presumes not guilt, but innocence. If left to choose between 
two intentions, — one innocent and the other guilty, — it wisely 
and humanely adopts the former. Who, indeed, in any rank of 
life, and in its most ordinary concerns and daily intercourse, 
would be safe, if every innocent parrying of a question felt to 

* Pwid. 50. 
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be objectionable^ were to be pounced upon and tortured into an 
act of dishonour ? What might be said by malicious folly^ of 
the illustrious Walter Scott^ in reference to the authorship 
of Wavbrlby? How boundless the field which may thus 
be opened for malignity to riot in, — ^for the sporting of a per- 
verse and vindictive ingenuity ! 

Finally. If this instance had formed the only one in the 
Charge against Captain Douglas, (and it requires forbearance 
to ask the question,) would any Mr and judicially disposed 
person pronounce it scandalous and infamous conduct, justi- 
fying the sentence of cashiering, entailing life-long hopeless 
misery, disgrace, and ruin? — A question which it was wrong to 
have proposed, parried by the assertion of an unquestionable 
fact, with no intention to deceive, without the existence of any 
guilty motive, and solely to protect the answerer from an unjust 
imputation I If, however, the Court believed that Captain 
Douglas had a guilty motive— had really been concerned in kill- 
ing the bullock, what is to be thought of their having steadily 
refused to let him disprove that fact, and then found him guilty ? 

III. — Third Instance of the Charge : Captain Douglases 
^* omiarion/^ ^^neghctf* and ^^r^fii^al^' to acknowledge, before 
the Civil Court, on the 9th January, that he had been firing 
at Longy Battery on the 5th January, 1849. 

It is a fundamental principle of the law of England, appli- 
cable to this and the remaining instances of the charge against 
Captain Douglas, that ''where one party charges another with 
a culpable omission, or breach of duty, the person making such 
charge is bound to prove it, though it may involve a negative ; 
for it is one of the first principles of justice, not to presume that 
jft person has acted illegally, till the contrary is proved.^' * To 
lose sight of this principle would be confusion to our jurispru- 
dence, and be attended with most dangerous consequences to all 
your Majesty's subjects. The Instances of the charge remaining 
to be considered, necessarily proceed on the assumption, that it 
was Captain Douglas's duty to have voluntarily admitted, before 
the civil and military courts, and to Major-Gteneral Bell, the 
fact that he had been practising pistol firing at Longy Battery 

* lPhiU.£?.,e.vu.,§4. 



189 

oa the 5th January^ and that^ too^ even without being asked 
for any such acknowledgment or admission. I beg leave to 
give to that proposition an emphatic contradiction; and to 
challenge those who uphold these proceedings^ to find any 
authority for such a dangerous proposition as they must con- 
tend for^ in either civil or military law. It seems to me of the 
greatest moment that this point should^ as far as the Army is 
concerned (for amongst your Majesty's civil subjects none 
thinks of doubting it)^ be settled authoritatively^ if it really 
require settling. If my views on this subject be correct^ then 
those who framed this, and the two ensuing Instances of the 
charge, did so in utter forgetfulness of a noble principle of our 
laws, aod of a General Order, expressly adopting it as an Article 
of military law, issued by your Majesty's Royal Grandfather, 
King George the Third. Captain Douglas distinctly challenged 
his prosecutor on this subject: but his challenge, as well it 
might be, was unnoticed, and remains unanswered ! 

The first great point here is, did Captain Douglas — ^whose 
conduct is under examination-— or did he not, believe, at ike time 
to which the attention of the Court was directed, — that no such 
supposed duty existed? Did he really concern himself with the 
question, and endeavour band fide to solve it, in order to guide 
his conduct? — That he did, I submit to be beyond doubt, 
from what has gone before. He had, before going to the 
Civil Court, told Mr. Parker that if they did say anything, it 
must be the truth ; but that, ^' under the circumstances, it would 
be better not to admit having been firing.'^ That was proved, and 
in addition to this, he referred, on the very morning of his attend- 
ing the Court, to that work on military law which amply justified 
him in the line of conduct which he determined to adopt. 

Assuming, however — ^but under the strongest protest — that 
the duty now denied, did, in fact, exist, it is now to be enquired 
whether the evidence showed any breach of that duty. To sus- 
tain this Instance of the charge, the Deputy Judge- Advocate 
was bound- to prove, ^r^/, the fact of Captain Douglas omitting, 
neglecting, and refusing, to make the acknowledgment in ques- 
tion ; secondly, that the object of the Court was to ascertain 
who, and especially whether Captain Douglas, had been using 
fire-arms in the battery, on the 5th of January, 1849 ; thirdly, 
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that Captain Douglas knew that such was the object of the 
Court ; Uutly, that his intention in so omitting, neglecting, and 
refusing, was to conceal the fiict that he had been firing at the 
time and place in question. If these four particulars were not 
proved, Captain Douglas was entitled to an acquittal, unless his 
" trial " were a farce, or a mere form, and only the deceptive 
shadow of a foregone conclusion 1 

First, — ^As to the fact of '* omission, neglect, and refusal/' 
There not being a tittle of evidence to prove a refusal, which 
was, on the contrary, instantly negatived by the witnesses 
brought to prove it, the Court could do nothing but negative 
such refusal, and acquit in respect of it ; and they did so. Why 
a refusal was alleged under these circumstances, — ^what docu^ 
ments lay before those who advisedly made that allegation, I 
conceive to be a grave question, to which I shall beg leave to 
return. The " omission " and " neglect " were proved, and 
Captain Douglas avowed the fact. Here I would remark that 
the word '^ acknowledgment,^' adopted in the charge, is used 
instead of " stating,'' somewhat unfairly ; since it conveys the 
idea that there was something to confess — such as was the sub- 
ject of a guilty consciousness. " Acknowledge " that he had been 
firing ? Why, he had a right to fire I The act was absolutely 
innocent, provided Captain Douglas did not commit the out- 
rage of which he was originally suspected. If he had done so, 
then, indeed, the word " acknowledge " would have been proper; 
but as the case stands, the word suggests an unjust and preju- 
dicial inference. Why, then, did Captain Douglas omit or 
neglect to state this innocent fact? Was he influenced by 
justifiable and honourable, or unjustifiable and dishonourable, 
motives ? — That was the sole question before the Court. — Was he 
bound to have made a statement as to the fact ? Was it shown 
to have been his duty to do so ? Certainly not. The judge's 
evidence negatived the existence of such duty, by stating that 
he had deemed it unfair to ask an accused person to do so, — to 
take a single step towards eliciting such an avowal. He also 
stated, that it was ^' entirely optional with Captain Douglas to 
make what statements he might think proper." Yet this 
Instance of the charge converts the exercise of that option, itdo 
a crime ! That option having been vindicated to the prisoner. 
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before the Court, by the very judge before whom he was charged 
with having been guilty of criminal omission and neglect in so 
doing ! Again, the Court put this question to the judge. — 

" Q, When before you on the 9th January, did Captain 
Douglas state to you he had fired ball on the battery? '^ 

What was the judge's answer? 

"A. No ; the question was not put to him /'' 

As the judge told the Court that he never. apprised Captain 
Douglas that the Civil Court had any other object on the 9th 
January than to find out, — not who had been firing, — ^but who 
had shot the bullock, why should Captain Douglas have gone 
out of his way to communicate a fact not asked for, especially as 
he gave a decisive straightforward answer to the great question 
put to him, with reference to the object which the Court itself 
then expressly declared to him it had in view ? — Not, however, 
satisfied, even when they had heard this fact from the judge, 
the Court urged the point further, but in vain. 

'^ Q. Had the investigation any other object besides the 
enquiry as to the death of the bullock ? 

" A. No. Only to find out if the bullock had been shot, and 
by whom.'' 

Baffled here, another effort was made to show that an express 
intimation to Captain Douglas, of the nature and objects of the 
Civil Court, was rendered superfluous by his presence there 
while the enquiry was going on ! This attempt, however, also 
totally failed. 

" Q. Was Captain Douglas present at the enquiry ? 

"A, He was not present during the taking of the evidence of the 
witnesses ! " 

Again the Court returned to the charge I 

" Q. Did it form part of the business to be enquired into by 
your Court, to ascertain whether the prisoner had been firing 
ball on the battery on the 5th January, and did you explain 
that to him ? 

" A. Not on the 9th January ; " 

And the judge proceeded to give the cogent reasons which 
had induced him not to do so. How, indeed, could a Court of 
British officers imagine that a brother officer, or any British 
subject, could be thus placed on the rack 7 What must have 
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been their notions of the law of the land^ their own Palladium? 
Still unsatisfied, the Court, after a day's interval^ and bqfare the 
prisoner had cross-examined, returned to the point I 

" Q. Was one of the objects of the enquiry before your Court 
to ascertain whether Captain Douglas had been firing there (i. e. 
in the battery) on the 5th January f 

''A. Yes. 

^' Q. Did you eiqplain that to Captain Douglas ? 

*' A. No, not on the 9th. 

** Q. Did you explain to him that one of your objects was to 
ascertain who had been firing on Longy Battery on the 5th 
January? 

"^. No, I did not.'' 

After another question, not material to this part of the enquiry, 
the Court waB abruptly cleared, and remained for some time in 
deliberation ; and as well from that circumstance, as from the 
first question put by the Court on its being re-opened. Captain 
Douglas and his friends confidently believed it to be of opinion 
that the case had broken down 1 

Thus, then, it came to pass that Captain Douglas, on the 9th 
January, failed to make a statement which he did not know it to 
have been an object of the Court to obtain ; which was asked for 
neither expressly nor impliedly, — ^neither directly nor indirectly ; 
which, on the contrary, the judge dedared he had deemed it im- 
proper to ask for ; and which, even had Captain Douglas known 
it would have been asked, as above suggested, he would have been 
perfectly right in refusing to answer ! But, 

Secondly. — ^Were the objects with which the Civil Court sate 
on the 9th January, the two-fold objects— one of them *' specially" 
so — averred in the charge ? Those objects were, according to 
the charge, to ''ascertain who had been using fire-arms on the 
ramparts on the 5th January ; and especially whether it was 
Captain Douglas who had been doing so.'' Judge Gaudion 
answered both these questions in the affirmative, except that he 
did not use the word " especially." The Court therefore was 
justified in finding that these were the two objects of the Civil 
Court on the 9th January. But connected with this point of 
the charge, and the next, a sufficiently surprising state of things 
has been called into existence, by the finding of the Court. 
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Thirdly, — Did Captain Douglas^ when before the Ci?il Coui*t 
on the 9th January^ know the twofold object with which it 
was sitting? If the Court Martial believed the Judge of that 
Court — ^the only witness on that Instance of the charge— he, 
the organ of that Court, had told Captain Douglas that it was 
sitting with a very diflferent object ; namely, " that the reason 
why he had been sent for was, to enable the Court to ascertain, 
if the bullock had been shot, who had caused the act." And the 
Judge further stated that the question put to Captain Douglas 
was in exact conformity to this declared object : " Whether 
he had any knowledge who had shot the bullock ;'' and still 
further, the Judge peremptorily denied that he had told 
Captain Douglas that the object of the Court was to find out, 
either ^^who had been firing on the battery on the 6th of 
January, or whether Captain Douglas had been doing so/' 
The Court Martial, in its Finding, has ventured to " acquit " 
Captain Douglas, in respect of a portion of this part of the 
charge, viz. as to the words, '' and especially whether it was 
Captain Douglas who was using fire-arms on the said ram- 
parts/' With the utmost consideration for the Court which 
evinced such a punctilious exactitude in adapting its finding 
to the proof, I beg leave eipmestly to ask them, whether 
they could really have read, or at all events duly considered, 
the "second instance of the charge?'' or the evidence ad- 
duced in support of it ? Did they mean to say, that the Civil 
Court had only the one object — ^to discover '' who had been 
firing]" and not the other, namely, e^^cuz/Zy whether Captain 
Douglas had been firing ? If so, they must hav« believed one 
part of Judge Gnudion's evidence, and disbelieved the other ; for 
he was the only witness called to speak to the point, and he 
answered as to both, unequivocally in the affirmative ! Which 
part of his testimony have they disbelieved ? Did they mean to 
say that Captain Douglas '^ knew" that one of these two objects 
was that of the Court, and that the other was not ? How could 
this be? How did the Court find out that Captain Douglas 
knew the one, and not the other ? The Judge was the only wit- 
ness : and he distinctly swore that he did not tell either of these 
two objects to Captain Douglas ! Has the Court, then, believed 
one part, and disbelieved the other part, of the testimony of this 
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higUy-respecfted fbnctjomuy. Judge Gnnikm? On wliat prin- 
ciple did this Conrt here proceed — 8wom as its members were, 
to'^trjanddetermineacoordingto themd!oice?^ Theminoiis 
absurdity of their proceednie, however;, does not end here. 

Fourthly. — Captain Dongbis having been acquitted of "re- 
Jitsmff" to ^acknowledge that he had been practising ball-firing 
on Longy ramparts on the 5th of January/' but found '' guilty'' 
of ''omitting and ne^^ecdng" to acknowledge that tactz he is 
allied to haye done so with a particular intention — ^namely, 
to '' eaneeal the fact that he had been firing" at the time and 
place in question : and that such was his intention, the Conrt 
Martial, being so satisfied, has so decided. But were they jus- 
tified in so doing f K they were, it must hare been because of 
the evidence laid before them. I humbly ask, where was that 
evidence f The person who framed the charges, thought proper 
to M^, that such was the intention of Captain Douglas : and he 
must have said so either firom mere guessing, or firom facts laid 
before him. Were the fiicts before him, then, those which he sent 
to be laid before the Court Martial ? I presume they were. I 
ask, then, what and where were such facts ? The firamer of this 
Count must have attributed ''intentions" to Captain Douglas, it 
is presumed, not capricionsly, but guided by facts laid before 
him. Why did it not occur to him to say, that Captain Douglas's 
" intention," in remaining silent, was simply to put his accusers 
to the proof of facts firom which he believed them bent on draw- 
ing unjust inferences ? 

Nothing is easier, as it has been already observed, than to 
impute intentions : the question is, whether prored fiicts sustain 
the imputation of such intentions. Who is to pronounce as to 
the intentions of a man ? They are hidden from his fellows, 
unless he choose to deelare thein, or do acts firom which such inten* 
tions may be safely inferred. Acta exteriora indicant interiora 
secreta : Overt acts indicate hidden intention. Not only acts, but 
omissions, may afford evidence of intention. Hence an enquiry 
into the intentions becomes an enquiry into conduct; and conduct 
is compounded of actions. But to determine the nature of these 
actions, it is essential to examine thoroughly the circumstances 
in which the individual is placed. If this be not done, most 
erroneous, cruel, and ruinous condusionB may be drawn by those 
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charged with the duty of enquiry into the conduct of others. 
Suppose a person^ at a distance^ were to see another making 
eccentric movements — springing now to this, then to the other 
side — striking violently towards the ground, and at length run- 
ning away : these acts would appear prompted by some strange 
whim — or perhaps indicative of a madman^s conduct. Suppose, 
however, it should turn out, that the person so judged had un- 
luckily found himself suddenly on a spot swarming with serpents, 
from which he was endeavouring to protect himself, and to 
escape ? Those were his only " intentions " — not to " play fan- 
tastic tricks before high Heaven ! " I beg to ask, in the present 
case^ how the Court Martial came to know with what particular 
*' intention ^' Captain Douglas remained silent before the Civil 
Court, on the 9th January, as to his having been firing on the 
5th January? Silence is all that they have ventured to find him 
guilty of ! What was his real " intention " in remaining silent ? 
Did he in terms say, at the time, that he was silent in order to 
conceal the fact, that he had been firing ? Unquestionably not : 
it is not pretended. The Court Martial had a great portion of 
his conduct at the time laid open to them ; and, but for them^ 
selves, might have had a flood of light thrown on the whole of 
his conduct and motives. Amply sufficient facts, however, were 
laid before them to negative the " intention ^^ which they have 
found to be that of Captain Douglas. Fraud, falsehood, dis** 
honour, are never to be presumed, but must always be clearly 
proved by him who imputes them to another. Where was such 
proof in the case of Captain Douglas ? What guilty motive 
had he for simply abstaining from saying that he had been firing 
at a particular time and place ? If he had shot the bullock, and 
the Court had been satisfied of the fact, could they then even 
have been justified in finding, that his mere sHence was indicative 
of an intention to conceal the fact, not otherwise proveable^ of 
his having been firing at a particular time and place ? Assuredly 
not. Aliudest tacere, aliud celare, is an observation of the great 
Roman Moralist* — silence is by no means equivalent to conceal- 

* Cicero De Officiis, lib. iii., cap. xii. : ** Neque enim id est celare, quidquid 
reticeas : — sed cum, quod tu sciaa, id ignorare emolumenti tui causA velis eos, quonim 
intersit id scire, lloe autem celandi genus, quale sit, et cujus hominis, quis non 
▼idet 1 *' Cap. xiii. 

o2 
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ment; but, in an aocaaed^is equivalent simply to saying, ^^ prove 
your ease, I am not bonnd to prove it for yon/' — On this basis 
rests a large portion of onr criminal jurisprudence; and this 
Court Martial has^ as £Eur as it could, subverted it. What war* 
ranted them in attributing to Captain Douglas any intention 
beyond that innocent one now ascribed to him f Did they be- 
lieve that he had committed an outrage, requiring efforts to con- 
ceal it 7 He had committed none; and they must be taken to 
have known it. Why then stand mute ? Why not volunteer 
an avowal not asked for, nor su^ested, nor shown to have been 
known to him as the object of the Court ? The object told him 
by the Judge, as that of the Court, he considered, and most 
justly, that he had enabled it to attain, by answering in the 
negative the serious question put to him. What evidence was 
there of an intention to conceal this particular circumstance ? 
Did the other proved facts tend the same way f Had he not 
left his newspaper, bullets, and percussion caps openly behind 
him ? Ought not that one drcumstanoe alone to have n^a- 
tived the suspected intention ? Did the Court see the slightest 
attempt on his part to destroy these traces of his presence on 
the spot, and of his firing th^re? Did they not hear it sworn, 
that at the very time of the question having arisen as to his 
being there, he had determined, and advised Mr. Parker 
accordingly, to tell the truth alone, if they told anything ; but, 
under the special circumstances, not to admit that they had 
been firing? And were not those special circumstances, or 
amply sufficient of them, actually before the Court ? 1 therefore 
deny that the intention of Captain Douglas was to conceal that 
he bad been firing; or that there was a tittle of evidence war- 
ranting the Court in finding such to have been his intention. 
Thus, as I humbly submit, this third instance of the charge was 
not only improved, but distinctly disproved. 

lY. — Fourth Instance or the Charge. — Captain Douglass 
Omission, Neglect, and Refusal-^from the 9th of January 
till the 16th February, — to acknowledge that he had been 
firing at Longy Battery on the 5th January. 

In order to sustain this incomprehensible charge, it was' 
necessary to prove, as in the preceding instance ; first, the fact 
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6f omission^ neglect, and refusal; secondly , the object with* 
which the Civil and Military Courts were sitting : thirdly, that 
Captain Douglas was aware of those objects ; lastly, that his 
intention was to conceal that he had been firing on the 5th 
January. 

First. — ^The Court has negatived the refusal, and convicted of 
the " omission*' and "neglect." But the simple fact of failing 
to acknowledge, having done a particular, and especially an inno* 
cent act, can be no imaginable offence. It was essential, there-* 
fore, for the prosecutor to establish the knowledge, alleged in the 
count to be that of Captain Douglas, of facts which made it his 
supposed duty to volunteer an acknowledgment ; and his inten* 
tion in failing to make such acknowledgment. But to whom was 
he to make that acknowledgment, during that interval of six 
weeks between the 9th January and the 16th February? The 
charge suggests nobody — no individual — ^no Court ; nor could it : 
for the Civil Court did not sit after the 9th January, till the 16th 
February, when it adjourned till the 27th February ; — and the 
Military Court of Enquiry did not sit till the 15th February ! 
Was it the duty of Captain Douglas to make the acknowledg- 
ment in question to Judge Gaudion ? The Court would seem to 
have supposed so ; and asked him this question : — 

'' Q. Did Captain Douglas make any statement to you about 
shooting on the Battery, between the 9th January and the 16th 
February V 

To which the Judge answered, " NoP 

On this Captain Douglas asked him, — 

" Q. Between the 9th January and the 16th February, did 
you ever apply to me for any information on the subject V^ 

To which also he answered, " No!^ 

The Court was, therefore, compelled to negative the refusal ; 
convicting of silence ! — the mere " omission " and " neglect :'' and 
Captain Douglas did undoubtedly so omit and neglect. 

But, Secondly and Thirdly. Had Captain Douglas the know* 
ledge of those facts which are supposed to have made it his duty 
to volunteer a statement ? 

If he had any knowledge, it is that alleged in the charge : 
which is, *^ that the Civil and Militaiy Courts were engaged 
on the said ^th January, and the said \hth and 16/A February^ 
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in prosecuting an investigation as to the cause of the death oi 
a bullock ;'' and further, — '' that one of their objects was to 
ascertain whOy and especially whether Captain Douglas, had been 
using fire-arms on the ramparts." When, then, had Captain 
Douglas this knowledge ? According to the charge, during the 
interval yrow the 9th January till the 16th February : but how 
could this possibly be ? How could he know with what object 
a Civil Court, which had closed its sitting on the 9th January, 
was pursuing an imaginary investigation till the 16 th February ? 
Or the Military Court, which was not in const ence till the Ibth 
February, the order, even, for its assembly not having arrived till 
the day before ? Therefore Captain Douglas knew, for upwards 
of six weeks, with what object a non-existent Court was sitting I 
From the 9th January till the 16th February, he knew with what 
object the Court was sitting on the 15th and 16th February : that 
is, he knew a physical and moral impossibility ! And this astute 
Court has very exactly specified the amount of his impossible 
knowledge during this interval : namely, that the objects of the 
two Courts were to discover not only who had been firing in the 
Battery, but whether he, in particular, had been firing. The 
charge, explicitly, in terms, overspreads the interval from the 
9th January till the 16th February : and unless all its allega- 
tions are to be discarded, they involve a plain absurdity; if 
discarded, the charge disappears altogether. Captain Douglas's 
*' omission and neglect " to make the statement before one of 
the Courts, on the 15th and 16th February, is the subject of 
another distinct charge, and cannot cure the radical defect in this 
part of the charge. Thus the Court has pronounced the silence 
of Captain Douglas, during a long period, when no Court was 
sitting, and when no Judge or other person applied to him for 
information, a fourth instance of ^^ scandalous and infamous 
conduct I" If this instance had been the only one, could a 
conviction have stood for a moment ? I respectfully submit that 
it could not, but must have been regarded as a nullity, and 
ought now to be so treated, unless by some perverse and over- 
straining ingenuity, it can be tortured into a semblance of sense 
and substance. In such case, hqwever, the accused will have 
been totally misled by the charge which he wj^ called upon to 
answer ; and may regard it as having been " a mockery, a delu- 
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sion^ and a snare.'' If the charge be founded on the 80th Article 
of War, and the penalty be peremptory, the rule laid down by 
the House of Lords in the case of (yConnell and Others v. the 
Queen, may not apply; but if it be founded on Article 108, 
where the punishment is discretionary, then, I apprehend that 
this one single vicious Count invalidates the whole, and renders 
the conviction altogether illegal. In that great State Trial, the 
House of Lords, as already explained, reversed the whole pro- 
ceedings, because one only of many counts was defective. " A 
good finding on a bad count, and a bad finding on a good count, 
stand on the same footing, both being nullities/' A general 
judgment for the Crown, on an indictment containing several 
counts, one of which is bad, and where the punishment is not 
fixed by law, cannot be supported : and each count must be held 
to charge a separate offence. In the present case, there is one 
^* charge,'' based on four ^'instances," each professing to amount 
to, and the Court having specifically adjudged each to be, " con- 
duct unbecoming the character of an officer and a gentleman ;" 
and the Court has professed, in sentencing Captain Douglas to be 
cashiered, to " pass a sentence commensurate with the nature 
of the offences of which he has been found guilty." One of such 
supposed offences is, avowedly, that under consideration; and if 
the Court had any discretion, no one can tell how greatly that 
single offence may have contributed, in the judgment of the Court, 
to aggravate the character of the '^ offences " of which he has 
been found guilty. The Courts misled by the language of the 
charge, and possibly mis-instructed as to the law applicable to it, 
may have conceived Captain Douglas, during the interval of the 
six weeks in question, in daily committal of scandalous and 
infamous conduct y in ^' omitting and neglecting " to volunteer 
statements asked for by no one, and to Courts not in existence ! 
This, surely, is wild work, and an account of it must be rendered 
to your Majesty ! 

V. — Fifth Instance of the Charge. — Captain Douglass 
"failure^' and " omission/' to acknowledge^ in his letter to 
Colonel Le Mesurier, having been firing at Longy Battery , 
on the 5th January, 1849. 

To establish this ^'Instance," it was necessary to prare, first, 
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ttie writing of the letter mentioned in it, with the ''omission^" 
and ''evasiye passages/' alleged in the charge; secandfy, that 
the writer's apparent intention in writing it, was that alleged in 
the charge; thirdly, that by eTasive passages in the letter, he 
endeavoured ^' further to conceal the fiict/' that he had been 
firing in the Batteiy on the 5th January. 

I humbly submit to your Majesty, that this Instance of the 
Charge is a very cruel perversion of the conduct, motives, and 
intentions, of the writer of the letter mentioned in it ; as will, I 
trust, have been already made manifest, by what has gone before, 
and to which I venture to recall your Majesty's attention. So far 
from that letter deserving the dishonourable complexion which 
the Charge wishes to give it, — of paltry, andffuiUy, shuffling and 
evasion ; it appears to me the letter of a man of clear and acute 
intellect, calmly exposing the errors of fact, and fallacious 
reasonings, of the letter which he was required to answer : justly 
indignant at its rash and offensive charges against an officer and 
a gentleman, founded on totally erroneous ex parte statements, 
made by a person deeply interested in sustaining them. 

I beg to call attention to the circumstance, that the framer of 
this charge has made no allusion in it to the important fact, that 
this ^'letter" was an answer to another, from a high superior officer, 
— ^your Majesty's representative at Ouemsey. This was surely 
an obviously material fact, in determining the character of that 
'' answer;" and why this silence was observed in the charge, I 
forbear to speculate. The letter to which it is an answer, has 
been already laid before your Majesty.^ It appears to me drawn 
up with a degree of formality and astuteness, unusual in 
military documents, and to suggest to him to whom it was 
addressed, the necessity of unusual caution in dealing with it. But 
when regard is had to the special relations existing between 
Captain Douglas, Colonel Le Mesurier, and Major-General BeU, 
at the time when the letter, on which the charge is founded, was 
written — I mean the arrival of the memorable Order of the lOM 
February, dated only four days after the letter which Captain 
Douglas was answering, and received only a few hours before his 
answer was dispatched, — can any one be surprised at the caution 

• Ante, pp. 82, 83. 
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evinced by Captain Douglas, in framing his answer ? Had the 
Charge candidly stated, that the letter on which this Instance 
of it was founded, was an answer to another letter, and one of 
so peculiar a character, it would have probably given a different 
impression, at the first aspect, to those who sate in judgment 
upon that answer. It is true, that Major-General Bell's letter 
was read in evidence, before Captain Douglas's answer to it ; 
but that letter ought to have been specified in the Charge. It 
contained intolerable insinuations and imputations; and any 
person of ordinary penetration may see throughout Captain 
Douglas's courteous answer, the suppressed indignation of its 
writer. He was plainly accused of having answered falsely on 
his honour ! and it was insinuated that he had basely ^coerced 
his soldiers into perjury, to screen an outrage committed by 
himself I The facts mentioned by the Oeneral were some of 
them grossly incorrect, others correct; but this latter fact. 
Captain Douglas could not prove, without, at the same time, 
admitting that, on which he had felt it necessary to maintain a 
guarded silence. There is, however, a passage in the letter, 
which no one can read without perceiving that it contains 
almost a direct admission of the fact under consideration. The 
existence of a puddle of blood, as asserted in the letter, dose 
to the spot on which he had been firing, he knew to be a 
gross error, as far as he and Mr. Parker were concerned; and 
alluded to it in the following very significant terms. 

^' Of the puddle of blood I know nothing ; nor would it be 
credible, that any person having killed a bullock, be the motive 
or the manner what they might, could be so insane as to leave 
on the spot such traces as a newspaper^ bullets, &c., with the marks 
of firing on the wall ; and that we threw, or caused the animal 
to be thrown into the sea, appears to me a charge so strange, 
scandalous, and shameful, that I have a difficulty in crediting 
that any one, with the hope of being believed, could prefer it ; 
and I^ at once, in denying all knowledge of, or participation in, 
the death of the bullock, give it the most unqcjalified 

DENIAL." 

I see in this paragraph clear evidence, that the writer wished to 
force on the attention of Major-General Bell, a conviction of the 
glaring improbability of the facts on which he was relying, — and 
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that endeaTonra were being made to conyeit a pure, but nnlncky^ 
acddental ooincidence — ^into conclosiye evidence of a spniioos 
fact. This paragraph^ even alone, oo^t to have arrested Major- 
General Bell's attention^ and satisfied him that there was much 
more in the matter than he had supposed ; and that there might 
be amply safScient reasons why Ci^tain Donglas said nothing 
on one of the points specified in the letter. How eonld the 
General have failed to perceive, that while Captain Douglas 
gave a peremptory denial to one part of the fiicts recited, and 
referred to the others as strengthening that denial, instead of 
impugning it, he elaborately avoided formally admitting or 
denying those other facts? Why did not the General^ if such 
were the object he had at heart, ask Captain Douglas for a direct 
answer^ as to whether or not he had been firing? And on 
receiving an answer, avoiding such admission^ why not write 
to know the reason of avoiding it ? 

As to the ** evasive passages '^ allied to be contained in the 
letter of Captain Douglas, — ^he had a right to complain strongly 
that they were not specified, so that be might know which, out 
of many, passages contained in the letter, were deemed such, — 
might know what he had to defend himself against, and the 
Court, what they had to try. "Which did they consider ^' evasive 
passages ? '^ What was the point which they evaded ? And as 
to the '^ suggestions " that others than himself had been dis- 
charging fire-arms at or near the ramparts, on the 5th January, 
were not such suggestions absolutely true? They had been 
proved so, and upon oath ; and when Captain Douglas was pro- 
ceeding to repeat such proof before the Court Martial, they 
steadily rejected such proof, as totally irrelevant ! Was ever 
such conduct before witnessed, at all events, in modem times, 
— for centuries, — ^in a British Court of Justice? 

But the Charge avers, and the Court has found, that the 
apparent intention of Captain Douglas, was to explain his con- 
duct with reference to certain paragraphs in newspapers, and an 
enquiry in the Civil Court at Aldemey. I submit that this was 
not so; the very ^^ apparent intention '' of Captain Douglas was, 
to expose to the (General the injustice and precipitancy ^' appa- 
rent " in the letter which he required to be answered, and which 
the Charge ought to have distinctly specified : — ^to show as much 
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the gross incorrectness of the premises^ as the unsoundness of 
the inferences deduced from them. 

The Court, however, were self blind-folded. They closed 
their eyes, unconsciously, to circumstances which would have 
given both Major-General Beirs and Captain Douglases letters 
quite a new aspect ; and then, taking advantage of their own 
wrong, mechanically found as facts, those which the charge 
alleged to be such ! They should have patiently enquired into 
all the circumstances in which the writer was placed, with 
regard to his correspondent ; whether he had any grounds, or 
guilty reasons, for dishonourable concealment ; or whether, on 
the contrary, he was actuated by fair and prudential considera- 
tions, in dealing with those who appeared disposed to place a 
harsh, uncharitable, and mischievous construction, on all his 
actions. 

It further appears to me, that Captain Douglas was amply 
justified in assuming, and that he did assume, that the real object 
of Major-General Bell, as disclosed in his letter, was to discover 
whether Captain Douglas had shot, or knew who had shot, Mr. 
Bisset^s bullock. Captain Douglases letter abounds in evidence 
of the fact, that such was his own impression. The very last 
sentence concluded by expressing a hope that he and Mr. 
Parker '* had completely exonerated themselves from the false 
and malicious accusation, direct or implied, of shooting the 
bullock;'^ while an introductory sentence, after solemnly 
repeating that he ''had no knowledge of the death of the 
animal,^' — expressed the writer^s confidence that " he should 
make it quite clear how false and malicious was the accusation, 
that he or Ensign Parker 'had not only killed the bullock, 
but thrown, or caused it to be thrown into the sea; then deli- 
berately denied the fact on their honours ; and by bribes and 
threats induced the soldiers concerned to deny all knowledge of 
the transaction.^' It is difficult to believe that the Court 
Martial really read and duly considered this letter, or the 
proved circumstances under which it was written. What, how- 
ever, would, or ought to have been, their conclusions, had they 
allowed themselves to receive, and deeply ponder, evidence which 
they might have had as to the order of the 10th February — and 
its effect upon the tortured mind and feelings of Captain 
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Douglas, before, and while, be wrote tbe letter on which is founded 
this fifth "Instance^' of scandalous and infamous conduct, 
and which the Court Martial has solemnly pronounced to merit 
this description ! 

VI. — Sixth Instance of the Chaboe. — Captain Douglass 
"omission, neglect, and refiisal/' to acknowledge, before a 
Military Court of Enquiry, on the Ibth and 16th February, 
that he had been firing in the Battery on the hth January, 
1849. 

It is admitted, and was proved by the prosecutor, that on the 
17th February — ^the day next ensuing the two days mentioned 
in this Instance of the Charge, Captain Douglas made a " frank, 
straightforward statement " before the Court of Enquiry, on the 
subject of his having been firing ; " voluntarily, — without any 
threat, inducement, or prospect of advantage.'* This the Court 
itself elicited, from both the members of the Court of Enquiry, 
called by the prosecutor. No notice of this fact, however, except 
a damnatory one — was taken by .the prosecutor, nor was any 
than such reference made to the circumstance, in the charges, 
which were confined to what had not taken place, on the first 
two days of the sitting of the Court of Enquiry ! 

To sustain this last *' Instance,''^it was incumbent on the pro- 
secutor to prove, first, the fact of the omission, neglect, and 
refusal ; secondly, the alleged objects of the Court, — which were 
avowed to be twofold, as in the case of the Civil Court; 
thirdly, that such objects were known to Captain Douglas on 
the 15th and 16th February ; lastly, that his omission, neglect, 
and refusal, was with the intention of concealing the fact of his 
having been firing on the 5th January. All these facts ought 
to have been clearly proved, or Captain Douglas was as clearly 
entitled to an acquittal. 

It cannot be forgotten, under what grave circumstances 
Colonel Le Mesurier and Captain Douglas appeared before the 
Court of Enquiry, in the position, respectively, of President of 
this Court, and accused party. The order for assembling the 
Court of Enquiry was issued on the 14th February ; on which 
day the inquest on Mrs. Riley and her child was held; and 
Colonel Le Mei^urier and Captain Douglas had both attended 
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it, the latter giving evidence concerning the order of the 10th 
February, and the former questioning him, and another witness, 
respecting that order. 

Nor can it be forgotten, that immediately before attending 
the Court, both Captain Douglas and Mr. Parker carefully 
read and considered the passage in Simmons on Courts 
Martial, applicable to the case of officers attending a Court of 
Enquiry. 

First. As to the fact of "omitting, neglecting, and refaaing"^ 
Here again the Court was compelled to negative the " refusal/' 
The only two witnesses, on this point, for the prosecution, were 
Colonel Le Mesurier and Captain Cockburn. The former was 
thus questioned by Captain. Douglas : — ^ 

" Q. Did I refuse to acknowledge before the Court of Enquiry 
that I had been firing in Longy Battery on the 5th January ? 

" A. The Court did not ask the question. You did not refuse. 
You made your own voluntary statement." 

The latter was thus questioned by the Court : — 

" Q. Did the Court ask Captain Douglas on the 15th or 16th 
February to give them any information whether he had been 
firing ball on the ramparts on the 5th January ? 

" A. No, they did not. 

*^ Q. Then the prisoner did not rq/ksse to give the Court such 
information ? 

" A. He did not." 

I here again venture to protest against this insertion, in 
every one of these three branches of the charge, of an allegation 
that Captain Douglas not only " omitted and neglected," but 
also positively " refused " to " acknowledge that he had been 
firing on the 5th January." A refusal necessarily implies a 
request I and such request was instantly negatived by the very 
witnesses who were expected to have proved it. On what state- 
ment of facts, on what instructions, could the Judge Advocate- 
General have proceeded, in deliberately inserting this fact as a 
leading item of accusation against Captain Douglas ? On whose 
depositions ? On that of Judge Gaudion, as to the Civil Court, 
or, as to the other, of the three members of the Military Court, 
Colonel Le Mesurier, Captain Cockburn, and Captain Clerk ? 
The last was not called, though summoned; and the former 
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gentlemen^ on the question being asked^ at once denied any re- 
quest or refusal. Had, then, the statements of others been under 
the eye of the Judge Advocate-Greneral when he framed the 
charge ? Was the allegation of a '^ refusal^' thrown in at hap- 
hazard ? To suit a possible answer of some witness ? And that — 
in the case of an officer tried on mortal charges, such as those on 
which Captain Douglas was arraigned before his Judges, and in 
which conviction was utter destruction ? A Judge of acuteness, 
learning, and experience, on reading the Proceedings in this case, 
told me that he almost suspected the allegation of a '' refusal'' 
had been thrown into this ** Instance,'' in order to give, on the 
fiice of it, an appearance of substance to that which, without it, 
must have appeared to him who had drawn the charge, unsub- 
stantial and absurd. Believing, however, as I do, that those 
to whom these matters are entrusted at the Horse Guards, 
are conscientious and honourable men, I suspect that either 
they acted in this instance upon inaccurate information, or on 
some loose and erroneous idea, that a simple omission was, in 
law, tantamount to a refusal. Kthis latter were the case, I beg 
leave to deny the proposition that a mere omission is evidence 
of a refusal — a mere non-feasance, of a mal-feasance. The con- 
trary is the case,* and is daily acted upon in our Courts. A 
duty, and an actual demand, are essential to attach liability to 
refusal ; and such demand must be distinctly proved. I there- 
fore consider that Captain Douglas has just and strong cause for 
complaint on this subject. As to the ^' omitting and neglect- 
ing" — ^for they mean the same thing, namely. Captain Douglas's 
silence on the first two days of the Court of Enquiry — I think 
that sufficient has already been laid before your Majesty to 
show that such silence was no ** offence," either civil or military, 
but an incontestable right, vindicated by a Oeneral Order of His 
late Majesty King George the Third. As Captain Douglas told 
the Court, it was sought by his prosecutor to convert ^'the mere 
exercise of a right, into a breach of an imaginary duty." If Cap^ 
tain Douglas had even been asked by the Court of Enquiiy, and 
that never so peremptorily, he would have had an unquestionable 
right to decline^ and refuse, to utter a syllable. It will be very 

* ffUmM T. Zow and Tudner, 3 B. & C. 242. 
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alarming if this case should standi as it does at present^ an 
authority to the contrary of this proposition; abrogating the 
Greneral Order referred to, and subjecting officers and soldiers to 
a most despotic inquisition. 

Secondly, As to the alleged objects of the Court of Enquiry^ 
The Charge asserts them to have been twofold — ^* to ascertain 
who had been using fire-arms on the ramparts on the 5th January, 
and especially whether Captain Douglas had/^ Nevertheless, 
those who framed and are responsible for the Charges, must 
have had before them the written instructions defining the object 
of the Court of Enquiry to have been solely the former of these 
two objects ! 

" The object for which the Court is directed to assemble, is 
to ascertain whether any person or persons belonging to the garri- 
son were engaged in firing with ball within, or immediately 
adjoining, Longy Battery, on the day and within the hours 
specified/' 

Captain Cockbum, on being- questioned by the Court, thus 
negatived the latter of the two objects : — 

Q. What was the object, or objects, of that Court of Enquiry? 
A, To ascertain whether any of the garrison of Aldelmey 
had been shooting in Longy Battery on the 5th January, 
1849/' 

And there was not a tittle of evidence to the contrary. The 
Court Martial, therefore, here again felt it safe to negative a 
fragment of one instance of the charge, and in their Finding 
excluded the words, ''and especially whether it was Captain 
Douglas who was using fire-arms on the said ramparts/' I beg 
to ask, on what statements or depositions the framers of the 
Charge proceeded, in making this special averment, which their 
own evidence, both documentary and oral, disproved ? 

Thirdly. Was the object with which thie Court of Enquiry sate, 
known to Captain Douglas on the 15th and 16th February? 
The charge asserts the affirmative ; and that, of such objects so 
known to him, one had ''especial" reference to himself. 
Why was this ? Does it not seem to give a strong and unjusti- 
fiable colouring to the whole of this "Instance" of the charge? 
The Court Martial has negatived the existence of the latter of 
the two objects specified in the " Instance" under considera- 
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tioiiy and '' acquitted Captain Douglas of that portion of that 
instance of the charge/' The important question, however, 
remains: was the other portion of that Instance known to 
Captain Dooglas? Namely, that the object of the Court of 
Enquiiy was to ascertain who had been using fire-arms on the 
ramparts on the 5th January? On this point, it appears to me 
that yery strong observations are justifiable. The opening 
question put by the Court to Colonel Le Mesurier showed, that 
they took it for granted that the Letter of Instructions had been 
read to Captain Douglas. 

*'Q. Did you read the Instructions to the Court, received 
from General Bell, when Captain Douglas was present? 

'' A. I really would not charge my memovy that I did.'' 

The Court, evidently taken by surprise, pressed the matter : 

^' Q. Were they read to the Court, by any other member, in 
your presence, when Captain Douglas was present ? 

*' A. That I would not speak positively to." 

Some time afterwards, the Court returned to this point, 
feeling the absolute necessity of obtaining such evidence to sup- 
port an essential allegation in the charge, and did so by a most 
objectionable question : — 

'^ Q. Is it your belief that Captain Douglas knew the object 
for which the Court of Enquiry, of which you were President, 
was assembled ? " 

Captain Douglas protested against such a question, insisting 
that, at all events, the grounds for his belief should be stated 
by the witness, ''in order that the Court might judge of the 
grounds of his opinion or belief; nor is Colonel Le Mesurier's 
belief relevant to the inquiry. The fact whether / was aware 
of the object of the Court of Inquiry, is made material by the 
wording of the charges, and I therefore beg to take the opinion 
of the Court on the question." The Court was cleared for 
deliberation, and on resuming, the President read the foUowing 
as its decision: — ''On considering the point objected to by 
Captain Douglas, the Court is of opinion that the question ts 
admissible : but have no objection to those suggested by Captain 
Douglas being substituted." Captain Douglas then read the 
following protest to the Court in the presence of Lieut.-Colonel 
Le Mesurier : — " Having heard the decision of the Court, I beg 
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to add that my objection to the Court's receiving the belief of 
Colonel Le Mesurier, unsupported by his reasons for that belief, 
arises from the fact that I look upon Lieut.-Colonel Le Mesurier 
as the actual getter-up of these proceedings, and know his 
intentions and feelings to have been hostile towards me, as I 
believe I shall, in due time, be able to prove, as a part of my 
defence/' And on the ensuing morning. Captain Douglas 
having, at the close of the preceding day, received an intimation 
from the President that he might, perhaps, withdraw his state- 
ment, declined to do so ; saying, " I cannot withdraw what I 
said about Lieut.-Colonel Le Mesurier, because I said what I 
felt and believed, and do feel and believe, and mean to abide 
by." 

The Court then proceeded to put one of the questions 
which had been suggested by Captain Douglas : — 

^^ Q. Had you any ground for believing that Captain Douglas 
was aware of the object for which the Court of Enquiry was held, 
on the 15th and 16th February? '' 

Captain Douglas interposed, and finally ^^ objected to this 
witness being examined to that particular point at all.'' He 
was, however, over-ruled, and Colonel Le Mesurier answered as 
follows : — 

" A. 1 should say so — not positive — any more than having 
put the Court of Enquiry in Garrison Orders of Aldemey, and 
likewise receiving a note £rom Captain Douglas, requesting to 
know whether the Court was to be a closed one." 

Captain Douglas called for the documents, and they were 
produced,* and proved to contain not the slightest allusion to 
any object, whatever, of the Court's assembling ! But why 
Colonel Le Mesurier did not on that occasion distinctly apprise 
Captain Douglas, in answer to his note, of the object with 
which the Court was to assemble, I decline to speculate. The 
Court, finding this fourth attempt unsuccessful, made, a fifth, 
still more objectionable than the preceding ! 

'^ Q. You have stated that Captain Douglas was present during 
the entire proceedings of the Court of Enquiry. Did your 
examination throughout the proceedings tend to the acquirement 

♦ Vide antCf p. 100. 
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of information as to whether there had been firing on the Longjr 
Battery on the 5th January?^' 

It became subsequently a disputed point beween the Pre- 
sident and Captain Douglas^ whether the latter had objected 
to this question at the time it was proposed. My impression 
is, that he did, but was not heard. The witness answered, 
''It did.'' 

'' Q, And whether Captain Douglas had been firing there 7 

''A. Oh, yes. 

" Q. Was it possible for him, being present during the entire 
sitting of the Court, to remain ignorant that you were endea- 
vouring to find out whether there had been ball-firing in Longy 
Battery on the 5th January ? 

['' A, That must be matter of opinion.'' President. " No, it 
is no matter of opinion."*] 

" A, Well, I should say not. 

" Q. Or that you were endeavouring to find out whether 
Captain Douglas himself had been or had not been ball-firing 
on that day, at that place ? 

'M. Not more particularly Captain Douglas than Ensign 
Parker. 

'' The question is repeated to the witness. 

" A. That was our object." , 

Captain Douglas afterwards put this significant question to 
Colonel Le Mesurier, and received from him an equally signi- 
ficant answer ; — 

" Q. As the object of the Court of Enquiry was to ascertain 
who had been firing in the battery of Longy, on the 5th 
January, why did not you put the question to me, whether I had 
been firing, then and there ? 

" A, I could not do so to any person suspected, lest, by the 
reply to any question they might criminate themselves /" 

The only other witness on this part of the case was Captain 
Cockbum, R.A. Of him the Court naturally asked, at the 
outset, shovnng him the " Instructions — ^" 

" Q. Did you or any other member of the Court read these 
Instructions to the Court f 

• Thii does not appeur in the Depaty Jadge-Adrooftte's Baoord, but actually 
oceurred. 
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*' A. NO. I think I mentioned the object, or read extracts 
of the Instructions, to Captain Douglas, on the last day ; but I 
am quite uncertain about it : I rather think on the last day of 
our meeting, on the 17 th." 

The Court then proceeded to put to Captain Cockburn, in 
spite of the formal protest of Captain Douglas, the two objec- 
tionable questions which they had put to Colonel Le Mesurier, 
as to the tendency of the written examination, and as to the 
witness's opinion whether Captain Douglas was, or was not, 
aware what was the object of the Court of Enquiry ; and 
Captain Cockburn gave answers similar to those of Colonel 
Le Mesurier. All this being done, in both instances, by the 
Court, after allowing the prisoner's cross-examination, at his 
request, to stand over and before he had commenced it I 
Captain Douglas thus questioned Captain Cockburn : — 
'' Q. If the object of the Court of Enquiry was to find out 
who had been firing, why was it not put to me, and distinctly, 
that such was the object ? 

'^ A. We did not consider it necessary to do so." 
I respectfully ask, whether your Majesty can possibly approve 
of such a course of proceedure, one violating both principle and 
usage ? What evidence was there that Captain Douglas knew 
the object of the Court of Enquiry, when it was proved to the 
Court Martial, by the only two members of the Court of Enquiry 
called before it by the prosecutor, that they did not tell him 
the object of the Court of Enquiry till the 17th February f 
Why did they not do so? What is the meaning of a Court 
of Enquiry ? Is it not clear that the answer of these two gen- 
tlemen disclosed a case of neglect on their own part, and that 
the Court Martial has converted the negligence of the Court of 
Enquiry, into the neglect of Captain Douglas I How resolute and 
persevering the eflForts of the Court to extract the required evi- 
dence against Captain Douglas I Why, I would earnestly ask, 
in the name of justice, was not the object of the Court of Enquiry 
explained to Captain Douglas, and at the very outset ? Why did 
not Major-General Bell himself direct that course to be taken ? 
And why did not Colonel Le Mesurier, above all, in his critical 
relation at that moment to Captain Douglas, feel it his special 
duty so to do ? And possessed, too, as Colonel Le Mesurier 

p2 
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W9M, at the time^ of the £urt that Renier had attributed to 
Cajitaia Douglas a denial of haring been shooting at the time 
and phuoe in question? And why not^ under such drcum- 
stances, caution Captain Douglas, on learning from the Judge 
that Captain Dou^as was about to make a statement to the 
Court of Enquiry, on the ensuing morning, directly at Tariance 
with that supposed to have been made by him to Renier ? Why 
not have asked him whether he had made an? statement on the 
subject to Renier ? Whether he had asserted, or denied, that he 
had been firing ? And why not have called Renier before the 
Court, and given Captain Douglas an opportunity of being 
confronted with him? Talk, indeed, of 'concealing!' and 
* omitting ! ' and ' neglecting ! * Is not this ' Coxcbalmsnt, and 
OMISSION, and neglect?' — ^And for what object? 

Lastly. Was Captain Douglas's object or intention, in simply 
abstaining, during the first two days of the Court of Enquiry, 
from avowing that he had been firing, to conceal that fact? 
Or was it simply to protect himself, and hU junior officer, from 
a false and malicious accusation, by throwing on those who 
made it, the burthen of proving it ? Had not the Court,— -or 
might they not have had if so disposed, — absolutely conclusive 
evidence tliat Captain Douglas was bond fide acting on what he 
had endeavoured to ascertain, and had in t2jct ascertained to 
be, his rights, both legal and military ? The Court ought to have 
recollected the singular letter of Major-General Bell, dated only 
a week before his order for assembling the Court of Enquiry, 
in which letter he had distinctly imputed to Captain Douglas, 
a false statement on Ids honour, respecting the transaction 
which was brought before the Court of Enquiry ! And that 
letter contained assertions totally at variance with the fiict, of 
which Captain Douglas had in vain, — ^he felt, — endeavoured to 
satisfy the General ; or the Court of Enquiry could not have 
been called into existence ! And Captain Douglas had been 
led by that letter to expect that fake evidence would be given 
before the Court of Enquiry against himself and Mr. Parker ! 
Was it not then only reasonable and prudent that he should 
closely watch what was deposed to, and be guided by it ? And 
it is proved beyond all question, that the very moment he had 
ascertained that he was safe from even the dangerous operation 
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of the reward of £iiO offered '' to convict those who had been 
firing in the battery/' he came forward^ spontaneously^ and 
" made a frank^ straightforward statement of all he knew ! 

And^ above all^ what was at that very time passing through 
his mind^ with reference to the previous day'^s inquest on Mrs. 
Riley and her infant^ and Major-General Bell's and Colonel 
Le Mesurier's Order of the 10th February, which if they did 
not cause, at least had been so quickly followed by, the death 
of a mother and her infant ! Captain Douglas was expected to 
volunteer acknowledgments as to a critical fact, before the very 
person who, as President of the Court of Enquiry, avowed to the 
Court Martial that he coiQd not take an active part in the pro- 
ceedings, ^'lest imputations should be cast on them,'' — for reasons 
which he ^'begged leave to keep to himself I" And when 
Captain Douglas had thus voluntarily told the Court all he 
knew, it was proved by a member of that Court, by Mr. Parker, 
and another witness, that Captain Douglas had expressed a wish 
to go over to Major-Oeneral Bell, and give any further explanation 
which the General might require I And yet the Court Martial, in 
the face of all these facts, have positively found Captain Douglas's 
mere silence, on the first two days of the Court of Enquiry, to be 
an instance of scandalous and infamous conduct ! 

I supplicate your Majesty's attention, a second time, to the 
signal fact, that it was the voluntary act of Captain Douglas, 
before the Court of Enquiry, which alone placed him in. a 
position to have these charges brought against him. Had he 
remained silent, — as he had a right to have done, — where would 
have been these charyeSy or any of them ? What sinister motive 
for his making that voluntary statement, was, or ever has been, 
or can be, imputed to him ? And what is the legitimate infer- 
ence from fhis simple fact ? That he was endeavouring to govern 
his conduct, from first to last, by such prudent and honourable 
motives, as gave a solemn and trustworthy contradiction to all 
the disgraceful ^^intentions'' imputed to him in the charge so 
precipitately and cruelly brought against him I 



I have now examined carefully, candidly, dispassionately, the 
charges brought against Captain Douglas, the evidence adduced 
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in Mopfort of tboce cliarges^ and that in lefdtation of tbem^ as 
far as tlie Court would permit Captain Douglas to adduce anr. 
I conscientiously beliere that there is not any item of the evidence 
adduced befiore the Courts on either side, of the slightest impor- 
tance, which is not in the for^;oing pages fairly brought under your 
Majesty^s notice; and I ask whether the Cotu-t, in convicting 
this unfortunate oflScer of every one of the '' Instances '^ alleged 
against him, has taken a proper riew of the nature of those 
charges, and of the eridence laid before the Cotul in support of 
them ? Even that evidence pointed clearly to an acquittal, as 
I humbly submit to your ^Majesty, on every principle of law and 
justice. But what is to be thought of a Cotu-t convicting on 
every charge of in&mous and scandalous conduct, after peremp- 
torily and repeatedly rejecting essentially relevant evidence ? — 
looking steadily at three or four points only of conduct, specially 
singled out as instances of misconduct ! And this in spite of 
the following strong and reasonable appeal of the accused, at the 
close of his defence : — 

*' I would suggest, for the consideration of the Court, that, in 
judging of the character of my acts and intentions, they should 
take a fair and comprehensive view of my position at the times to 
which their attention is directed. Most erroneous conclusions 
are often drawn concerning an individual's motives and conduct, 
for want of a thorough knowledge of the circumstances and exi- 
gencies in which he is placed. That line of conduct may, at first 
sight, seem to disclose imbecility or dishonour, which, on a closer 
inspection of the circumstances under which the individual is 
acting, indicate the very reverse. The movements of a com- 
mander may be grievously misunderstood, misrepresented, and 
unjustly censured, for want of knowing the precise difficulties 
with which he has had to contend ; and in my humble case, who 
stand before you with everything at stake, my entire reliance is 
placed on your due consideration of the position in which I was 
placed at Aldemey, with reference to the Civil Court, and espe- 
cially to Colonel Le Mesurier.'' 

I humbly submit that there was abundantly sufficient evidence 
before the Court to have led, on a just and proper consideration 
of it, to an honourable acquittal. But I aver that Captain 
Douglas had an unquestionable right to have laid the whole of his 
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case before the Court ; and that upon being prohibited from doing 
80, and yet being convicted, he is entitled to say that he has not 
been tried at all, but condemned unheard. Trial means a fuU, 
fair hearing and consideration of all relevant evidence offered on 
both sides. A conviction on a partial and imperfect view of the 
facts, is as monstrously unjust as it would be — to use an illus- 
tration of Lord Erskine — to convict the Psalmist of impiously 
asserting that " There is no God ! " by shutting out the previous 
words, " The fool hath said in his heart, that — there is no God." 
No principle is better established in our law, than that, in the 
language of one of our eminent writers, " all the surrounding 
facts of a transaction, or, as they are usually called, the res gestce, 
may be submitted to the jury, provided they can be established 
by competent means, sanctioned by the law, and afford any fair 
presumption or inference as to the question in dispute. '^ * 

The sayings and the doings of Captain Douglas when at 
Alderney, cannot be correctly appreciated, with reference to 
the points submitted by the prosecutor to the Court, without 
examining all the circumstances of the case, to see whether 
there existed guilty motives ; or whether, on the contrary, the 
whole of his conduct was consistent with honourable motives 
and intentions. The two points essential to his Defence, were, 
first, proof that he had not shot the bullock of Mr. Bisset, 
and knew nothing about it; secondly, proof of his peculiar 
relations to Mr. Bisset, to Colonel Le Mesurier, and Major- 
General Bell. 

I. As to the first point. — I maintain that no corpus delicti 
existed, in the absence of proof that Captain Douglas shot, or 
was concerned in shooting, the bullock, or knew who did, and 
guiltily wished to conceal such guilty act or knowledge. By 
corpus delictiy a phrase peculiar to the civil law of Continental 
Europe, is signified, the proofs essential to establish clearly that a 
crime has been committed by some one. It is a figurative expres- 
sion, denoting the natural marks, facts, or circumstances which 
accompany a crime, and without proof of which the crime 
is not established.t Then it must be proved who did commit 
it. The absence, or the presence, in the case under considera- 

• 1 Starkie on Evidence, p. bQy 3d edit. f Encyclopedia Americano, ad verbum. 
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tion^ of proof tbat Cssptaia Doagba had shot^ or been Goocemed 
in shooting, the ballock, or that the bollock was riiot bjr any 
(me, cofistitntea the whole difference in jodgingof the actiovta of 
a rational being; and plain proof that, in hia own em^batic lan- 
guage before the Civil Conrt,"^ '^ he had not the slightest idea in 
the world, who had shot the bullock'' — ^wonld have pat the matter 
bejond reasonable donbt, and compelled a Jodge to seek out for 
some other and satis&ctorysolntion of his eondnct. Itbundonbt- 
edly possible, that, in the langn^e of the distingoished writer 
idreadf eited, " an mnoeext, bat weak and tn^iM&ioti# person, will 
take Terj nndne means for his secoritj, when suspected of a 
crime/' and he giTCs a maryelloos instance, on the anthraitj of Sir 
Matthew Hale, of an nncle being actually executed fsx the sup- 
posed murder of a niece, who, after his execution, turned out to be 
Kving ! She had been heard to exclaim, " Good unde, do not 
kill me ! " and soon afterwards disappeared. The uncle, sus- 
pected of having made awaj with her, was so infatuated as to 
resort to the absurd and fatal artifice of procuring a girl resem- 
bling his niece, to pass for her; and, on proof of this fancty with 
other suspicious circumstances, was hanged.t The same saga- 
cious wnter has thus elsewhere expressed himself: — 

'^ The connexion between a man's conduct and his motiyes, 
is also one of a moral nature, pointed out hj experience. It is 
from their experience of such connexions, that juries are 
enabled to infer a man's motives firom his acta, and also to 
infer what his conduct if bm, from the motive hy which he was 
known to be influenced. In criminal cases, proof that the party 
accused was influenced by a strong motive of interest to commit 
the offence proved to have been committed, although exceed- 
ingly weak and inconclusive in itself, and although it be a 
circumstance which ought never to operate in proof of the 
ccrpiM delicti, jet when that has once been established aUunde, 
it is a circumstance to be considered in conjunction with 
others, which plainly tend to inculpate the accused. On 
the other hand, the total absence of any apparent motive, 
must always operate strongly as a circumstance in favour of 
the accused, especially when there is no reason to apprehend 

• Ante, p. 138. f 1 St^rkie on Evidence, p. 52. 
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any unsoundness of intellect. A fortiori does the principle 
operate^ where the supposed agent was actuated by contrary 
motives/' * 

Applying these sound principles of jurisprudence to the 
present case — ^if Captain Douglas was really totally ignorant of 
the outrage in question^ and was not bereft of common 
understandings — can he be supposed to have had any guilty^ or 
any conceivable motive for belying his whole life^ dishonouring 
his name^ and exposing himself to destruction^ by uttering 
falsehoods^ and being- guilty of fraudulent and dishonourable 
conduct? — The idea insults the understanding. — ^Therefore it 
was^ that Captain Douglas based a main part of his defence^ on 
proof that he could have had no guilty motive, — nor any motive 
for concealment, — by showing that he knew nothing of the death 
of Mr. Bisset^s bullock. That he was not concerned in it, is 
now clear beyond all possible doubt — and Captain Douglas 
could have proved the fact, negative though it was, to demon- 
stration. Yet he was prevented from doing so, whenever he 
approached such proof; and without being consoled by the 
intimation that it was needless I — On the last of these 
occasions, — ^when there stood before the Court a witness, — 
Mr. Parker, — ^who could have given direct and decisive testi- 
mony to the fact, — Captain Douglas, on the Court's interference 
to prevent him, thus addressed the Court. I quote irom, the 
official record : 

" ' Captain Dtmglas. — I really feel embarrassed as to the 
course which I ought to pursue. I wish every part of my 
conduct, at the time in question, to be fully before the Court, 
especially that the minds of the Court should be convinced that 
I had no concern in the death of the bullock, or at all events, 
that it should appear on the proceedings that I tendered 
distinct evidence for that purpose, and especially that of Ensign 
Parker.' — ^The Court again informed the Prisoner that they 
must finally decline to enter in any way into the cause of the 
death of this bullock, on which subject they neither can form 
an opinion, nor found an investigation.'' 

To this hour, neither Captain Douglas, nor any of his friends, 
has any idea whether the Court believed, all the while, or 

* Starkie on Evidence, pp. 565, 566. 
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I, that be was reaUy guiltjr of baving shot the bullock! 
Nor baye 1, bis admitted ''friend !^ — ^Not tbe faintest intimation 
on tbe subject was afforded by any member of tbe Conrt, or tbe 
Deputy Judge- Advocate, from first to last! I looked for it 
anxiously, aud in Tain: knowing tbat if sucb a belief really 
existed, it would give tbe case, in tbe minds of tbe Court, tbe 
black and malignant aspect of guilt, tbat of baling sbot a 
bullock, and then baring solemnly denied it upon \ub bonour. 
If tbat were so, tbe '' Instances'' specified in tbe cbarge, were 
really only tbe mere fringes of it. Exclude tbis supposition, — 
and tbe dark cloud disappears. We see nothing but an officer, 
a man of unquestioned honour, — suddenly placed in a position 
of extreme perplexity, and exposed to unjust suspicion, through 
no &ult of his own; determining on a given line of conduct, 
which be took pains to ascertain to be tbe right one, solely to 
escape from misrepresentation, and CEdse accusation. 

** The very head and front of his offending 
Hath this extent, no more ; " 

yet the Court Martial has deliberately stigmatised his whole 
conduct, as scandalous and infamous, after rejecting this most 
essential evidence in bis defence ! 

II. The right possessed, and exercised freely as a matter of 
course, by every person, high or low, whose conduct is challenged 
in a court of civil or criminal justice, to examine closely into the 
motives and conduct of his prosecutor, or any other adverse wit- 
ness, was denied Captain Douglas I It is every-day^s practice to 
hear, in the ordinary courts of justice^ such questions as these : 
''Have not you had a quarrel with the defendant? — or prisoner? 
Has he not done so and so to you ? Or threatened you with so 
and so ? Are you on speaking terms ? Has be not threatened 
to prefer such and such a complaint against you? Did he 
not actually report you to yom* superior ? Did not that superior 
decide against you ? Have you ever spoken to tbe defendant 
—or prisoner — since ? Have you not refused to communicate 
with him, but in writing ?^^ &c. &c. If such questions are 
answered in the affirmative, they justly have weight with the 
jury^ in estimating the value of the witnesses testimony. I con- 
fidently assert, that no Judge in England^ from the very highest 
at Westminster, to the humblest judicial functionary in the 
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Kingdom^ would ventare to deny this right to a defendant or 
a prisoner. But in Captain Douglas's case^ the exercise of this 
right was absolutely essential^ on another ground. It was of the 
very essence of the issue before the Court. The question which 
they had to decide^ was one of motive and intention ; whether 
the prisoner was acting excusably or inexcusably, justifiably or 
unjustifiably, honourably or dishonourably, in withholding a 
particular admission, which he believed he had a right to with- 
hold, from Colonel Le Mesurier, in consequence of bond fide 
believing that there existed a strong hostility on that oflBicer's part 
towards him. That might have been a mere pretence and after- 
thought, to cloak conduct which was felt to require justification 
and explanation : or it might be the very truth of the matter — 
aflfbrding a clue to the whole case. How the Court Martial dis- 
charged this part of their duty, may have been already perceived 
by your Majesty, in various portions of the evidence, in which 
may be seen the traces of a continual conflict between the 
Court and the prisoner, as to his right to cross-examine Colonel 
Le Mesurier. Captain Douglas at length felt his defence so 
grievously deranged, that he made the following solemn protest, 
which he requested the Deputy Judge- Advocate to enter on the 
Minutes of the Proceedings, where it appears accordingly. 

" Mr. President, — I beg leave to explain to the Court the view 
which T have taken of my rights, as a Prisoner on his trial before 
this honourable Court. I take it for granted that I am entitled 
to place before it, in my defence, as distinctly as possible, the 
true nature of this case, and to point out and prove how the 
present charge against me originated. I find it laid down in 
Simmons on Courts Martial, (3rd edition, p. 254) 'that the 
utmost liberty consistent with the interests of parties not before 
the Court, and with the respect due to the Court itself, should 
at all times be allowed a prisoner. As he has an undoubted 
right to impeach by evidence the character of the witnesses 
brought against him, so is he justified in contrasting and re- 
marking on their testimony, and on the motives by which they or 
the prosecutor may appear to have been influenced. The Court 
will prevent a prisoner from adverting to parties not before the 
Court, or only alluded to in evidence, further than may be 
actually necessary to his own exculpation. Mr. Tytler has justly 
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remarked on this subject, * It may sometimes happen that the 
party accused may find it absolutely necessary, in defence of 
himself, to throw blame, and even criminality on others, who are 
no parties to the trial: nor can a prisoner be refused that 
liberty, which is essential to his own justification. It is suffi- 
cient for the party aggricTcd, that the law can afford ample 
redress against all calumnious or unjust accusations/ 

''Again, in the jsame work, it is laid down, on the authority of 
no fewer than ten Greneral Orders, ' that Courts Martial have 
sometimes declared charges friyolous, vexatious, and groundless, 
and sometimes malicious, and not originating in a desire to pro- 
mote the good of the service, but proceeding from warmth cf 
temper, and ignorance, insubordination, animoMy, resentmetU, 
revenge, cft conaptracy^ (p. 287). And in the case of Captain 
Wathen's Court Martial, the Court remarked : — ^'bearing in mind 
the whole process and tendency of this trial, the Court cannot 
refrain from animadverting on the peculiar and extraordinary 
measures which have been resorted to by the prosecutor. What- 
ever may have been his motives for instituting charges of so 
serious a nature against Captain Wathen (and they cannot 
ascribe them $olely to a wish to uphold the honour and interests 
of the army), his conduct has been reprehensible in advancing 
such various and weighty assertions to be submitted before a 
public tribunal, without same sure grounds of establishing the 
facts,^ (pp. 285-6). And this finding His Majesty was pleased to 
approve and confirm. 

'' These are the principles on which I have framed the scheme 
of my defence ; which I shall endeavour to conduct with the 
greatest possible temper and candour, and with a lively sense of 
the dignity of this Court, but also of my rights as an officer, 
publicly chained before it with most disgraceful conduct. How 
can this Court pronounce these charges frivolous or vexatious, 
if it should be so disposed, if I am to he shut out from every means 
of questioning the conduct and motives of the witnesses brought for- 
ward for the prosecution against me, and from showing that they 
have been influenced by animosity or resentment, and not from 
a sincere desire to promote the good of the service? I wish 
only to place all the facts, which I deem relevant, before the 
Court, on my own responsibility ; to show that even the chief 
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witness against me, though not the prosecutor^ was prejudiced 
against me^ and took biassed and prejudiced views of my con- 
duct at the time to which this inquiry refers^ instead of regard- 
ing it in a just and proper manner^ and being influenced solely 
by a desire to promote the good of the service. 

" I beg, lastly, to point out, that in the course which I have 
pursued, both in and out of Court, in reference to the present 
subjects of investigation, I have acted under the impression that 
Simmons on Courts Martial was a recognised guide in Mili- 
tary Law, and that in consulting that work I was but obeying 
the Instructions conveyed in the Queen^s Regulations and Orders 
for the Army, (p. 225, paragraph 2,) wherein it is stated, that 
' the duties devolving upon members of Courts Martial are of 
the most grave and important nature; and, in order to dis- 
charge them with justice and propriety, it is incumbent on all 
officers to apply themselves diligently to the acquirement of a 
competent knowledge of Military Law/ If I have been mis- 
taken in supposing that the work to which I have referred is not 
an authority, I am utterly at a loss to conjecture to what guide 
an officer in my present position can refer, to direct him in his 
conduct, when defending himself from such charges as have been 
brought forward against me. — If the Court think proper, I will 
make a short statement of what are the points of my defence, to 
enable them to judge, as I go on, of the relevancy of the 
questions which I put to witnesses, reserving my final state- 
ment in defence till the close of the examination of the 
witnesses.^' 

On the above statement being concluded, a slight pause oc- 
curred; on which Captain Douglas said, that, in conformity 
with the intimation which had been that morning conveyed 
to him by the President, he would immediately place the 
Court in possession of the leading points on which he intended 
to cross-examine, for the guidance of the Court as to the 
relevancy of his questions; and begged a few minutes^ time to 
do so. This was granted, and Captain Douglas and myself 
withdrew. After ten minutes^ absence we returned; and on 
re-entering the Court (I quote the official record), "the Presi- 
dent said, * he hoped that Captain Douglas would not again 
make observations which might possibly be interpreted as 
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tending to the appearance of instructing the Court in matters 
of military hiw I' The Prisoner stated^ that he had no intention 
of doing so; and then read aloud and handed in a paper con- 
taining his reasons for putting the question objected to/^ The 
following is a copy of that paper : — 

** One of the chief objects of my questions is, to show what 
was passing through my mind at the time to which the attention 
of the Court is directed. The inquiry is into an alleged false- 
hood told by me, and (as far as I understand the charges) a dis- 
honourable and fraudulent suppression of truth, and evasion of 
lawful enquiries. My defence is, first, to deny these charges in 
point of fact ; and then to show to the Court reasons for believing 
that I could not possibly be guilty of such conduct as I suppose 
to be imputed to me, but was influenced by prudent and honour- 
able motives, such as I was justified in acting upon, in my own 
defence against liabilities sought to be attached to me, as I felt, 
unjustly. 

*' I was particularly anxious to make no statement which I 
was not bound to make, to Colonel Le Mesurier, because I 
honestly believed at the time, and will distinctly prove it, that 
he might have turned any admission made by me, to my 
disadvantage. I will prove a statement of his own, about the 
17th March, to a gentleman, whom I will call before the Court, 
^ that if Colonel Le Mesurier and myself had been on good 
terms, he would have settled the matter the first day, by going 
to me and to Mr. Bisset, the owner of the bullock, and explain- 
ing to him how the fact was. That he would have put me upon 
my honour, and found out all about it.^ 

" I will also prove that Colonel Le Mesurier and I were on 
unsatisfactory terms, and had had serious differences and mis- 
understandings, about the extent of my authority over the men 
of my detachment, and another serums matter. I will also show 
that I had grounds for believing that he was indisposed to allow 
me to go at once to General Bell, to make a full explanation ; 
and the way in which I connect this with the charges is, that as 
they necessarily involve motive and intention on my part, at the 
time, I had good motives for being very guarded in ray state- 
ments and admissions to any one, at that time, and especially to 
Colonel Le Mesurier ; but that, as soon as I could with sdety 
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do so^ I made a full, unqualified, and honourable statement of 
all I knew/^ 

This deliberate and formal appeal to first principles was never- 
theless ineffectual ! For when Captain Douglas was approaching 
a most important part of his cross-examination, the President 
spontaneously interposed, and rendered that cross-examina- 
tion practically useless, by telling Colonel Le Mesurier, " that 
he was not bound to reply to any question tending to show 
hostility, on the part of the witness, towards Captain Douglas ; 
and that such was his object in putting such questions V The 
witness bowed, in silence. This unprecedented occurrence will 
not be denied by the President, the Deputy Judge- Advocate, or 
any member of the Court. It can be, if necessary, proved on 
oath by several, perhaps by many, witnesses. It is reported in 
two of the Guernsey newspapers — in one of them, the " Comet,'^ 
thus : — " By the Court, — It is right that Colonel Le Mesurier 
should know, that the object of these questions is to prove that 
there were hostile feelings existing between himself and Captain 
Douglas. 

" Witness. That hostility I positively deny. 

'^ By the Court. It is right you should know you are not 
bound to answer irrelevant questions.^' 

To this illegal interposition of the Court, Captain Douglas 
thus alluded in his Defence, when combating the supposition 
that he was bound, as an accused person, to make any statement 
before the Court of Enquiry. " And you, Mr. President, your- 
self, have several times, during this enquiry, acted on the very 
same principle ; and apprised Colonel Le Mesurier that he was 
not bound to answer questions tending to show hostility towards 
me. And pretty freely he availed himself of the privilege ! " , 

Yet the Deputy Judge- Advocate's Record makes no allusion 
to this signal incident I 

And also, with regard to that other illegal act of the Presi- 
dent, detailed in a previous part of this letter,* in refusing to 
allow the Deputy Judge-Advocate to read to the Court the 
passage in Simmons on Courts Martial, to which it had the 
moment before been sworn, that Captain Douglas had referred 
immediately before going to the Court of Enquiry, and which 

• Ante, p. 107. 
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was, therefore, of the essence of the ref gestm. No entry oftueh 
refuMal is made in the De^mty Judge- Advocate's Record / And 
for all that appears there — which is merely the fact of a refer- 
ence by Captain Douglas, to the passage in question — ^it may 
have* nerer been read, at length, to the Court. I am at a loss 
to understand on what principle the Deputy Judge-Advocate 
acted, in taking no note of such important incidents of the 
trial as these. I have always understood, that it is the duty of 
that officer to record all such matters, in order that " the autho- 
rity, which has to review the sentence, should have the most 
ample means of judging, not only of any discrepancy in the 
statements of a witness, but of any incident which may be 
mtfde the subject of remark, by either party, in addressing the 
Court.'^'f' But how defectively did this Record come before 
the Horse Gnards' authorities — deficient, as it is, in those essen- 
tial particulars to which your Majesty's attention has been 
already solicited ? 

Thus was Captain Douglas prohibited, by the Judges who were 
inquiring into his conduct, from placing that conduct fairly before 
them I The whole charge would have preseuted a totally 
dijflferent aspect to the Court, from that which it exhibited, if 
he had been allowed to cross-examine Colonel Le Mesurier 
as to the matters disclosed in the foregoing pages. In steadily 
excluding such evidence, the Court deranged the course of 
Captain Douglases defence. A chiqf portion of it was based 
ON DATES : as will be evident on considering — ^that of the Order 
of the 10th February, 1849, in combination with the previous 
circumstances ; and, especially, the letter of Captain Douglas of 
the 11th February ; the order for the Court of Enquiry on the 
13th February; the inquest on Mrs. Biley and her infant, at 
Alderney, on the 14th I\ebruary ; the publication, on the same 
day, of the Garrison Order for the assembly of the Court of 
Enquiry on the 15th February; the sitting of the Court of 
Enquiry on the 15th, 16th, and 17th February, presided over by 
Colonel Le Mesurier; — ^his order of the 22nd February, prohi- 
biting Captain Douglas, and his witnesses, from going over to 
Guernsey to attend the inquest on Mrs. Riley, before the Royal 
Court; Colonel Le Mesurier's journey to Guernsey on the 

* Simmona on Courts Martial, p. 251. 
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27tli February ; and the subsequent events already laid before 
your Majesty. It is^ undoubtedly^ possible that there may 
have been no real connection between any of these events^ and 
those which formed the subject of Captain Douglas's Court 
Martial^ and of the report to the Horse Ouards which led to 
that Court Martial. The pressing question^ however, is,— ^Aow 
must the matter have appeared to Captain Douglas , at the time ? 
—The Court prohibited him from asking Colonel Le Mesurier 
whether he had gone to Guernsey on the 27th February, and 
had an interview with Oeneral Bell ; and also from putting a 
question on that subject to Mr. Parker I Although Captain 
Douglas informed the Court that ^* his object in putting these 
questions, though they certainly related to a circumstance 
occurring after the dates mentioned in the diarge, yet it occurred 
before he received the charges, and reflected light on the whole 
transaction relating to them." Thus the Court closed up every 
avenue— every chink and cranny through which light could 
have come; — and groping about in. the dark, have confidently 
pronounced upon the whole acts, conduct, and behaviour of the 
prisoner ! 

Did the President of the Court, — did the Deputy Judge- 
Advocate, — or any Member of the Court, know, previous to, or 
during the truJ, anything rdating to the death of Mrs. Kiley 
and her infant — the order of the 10th February, and the two 
inquests at Aldemey and Guernsey ? I cannot undertake to say. 
WhethOT they did, or did not, I do not deny that they may have 
acted conscientiously in adopting the course which they took, 
believing, however erroneously, all evidence of such facts to be 
irrelevant to the Inquiry, — ''cakailated,*' as the Court, on one 
occasion, informed the prisons, ^'to inculpate others,^' and 
" not bearing on the charge.^^ But the error of the Court, 
whether voluntary or involuntary, was equally, ruinous to 
Captain Douglas : and I humbly submit to your Majesty, that, 
however the existence of such error may be accounted for, 
justice requires that its consequences should, as far as is now 
possible, be obviated, or corrected. It is impossible to read the 
" Defence " of Captaiil Douglas without perceiving perpetually 
the traces of an undue interference with the prisoner's course of 
proceedure during the trial. It is true that he succeeded in 
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drawing one or two answers firom Colonel Le Mesmier, tending 
to sbow hostility ; but, after tbe protection whicb the President 
threw around him, snch evidence mnst have had bnt slight infln* 
ence on theConrt. Captain Doii^b» hadarighttoask concern- 
ing the origin of his misonderstanding with Colonel Le Mesnrier, 
which reached back to a period anterior to the existence of any 
of the transactions on which the ** Chaige " was founded. Why 
should he not have been allowed to prove the fact of his having, 
in November, snccessfnlly appealed to his Commanding Officer 
and Major-(3eneral BeU, against Colonel Le Mesorier F That 
so late as the 2l8t of December — just eighteen days before the 
first mentioned in the chaise — Captain Douglas discovered that 
Colonel Le Mesnrio' contemplated putting him under arrest for 
some imaginary military offence? And, above all, why should 
not Captain Douglas have been allowed to elicit the leading fiMsts 
respecting the death of, and inquests on, Mrs. Riley and her 
infant, and the order of Colonel Le Mesurier and Major-Oeneral 
Bell, which immediately preceded these events ? At the open- 
ing of his Defence, Captain Douglas thus alluded to the unjus- 
tifiable conduct of the Court. '' There was another misunder- 
standing between us, relating to the death of the wife and child 
of private Riley, of my detachment, and the inquest held on 
them : but as the Court decHned to allow me to question Colonel 
Le Mesurier on the sfibfect, I will allude to it no Jurther:^'^^ 
nor did he I I feel it difficult to record such proceedings with 
calmness, or conceive how they can be justified. They seem to 
me a flagrant violation of natural justice, — of the fundamental 
law of the land — equally civil and military. '' If the sentence 
cannot be sustained because a prisoner was improperly restricted 
in his address — ^much more would the exclusion of legal evidence 
render it inoperative/^ * 

But there is yet another point of view, in which the rejection 
of the proffered evidence may be presented. A Court Martial 
is judge of both law, and fact ; and not only 'f finds '^ the fact 
of guilt, but awards the punishment. They are doubly bound, 
therefore, to receive all such evidence as may, even though 
falling short of a defence, yet operate in miiigation of punish- 

• Simmoiis cm Courts MartuJ, p. 892, ^ommentuig on Mni^ntt^s caae, in which 
llie entire proceedings w«re nullified on this groond. 
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metU. What would be thought of a judge^ ou a trial for murder, 
or aggravated manslaughter, refusing to receive evidence of 
provocation, . or of other fiEtcts reducing the degree of guilt 
down to one which a very slight amount of punishment would 
satisfy? Every judge is bound, whether the law do or do 
not give him a discretion as to the amount of punishment, 
to look to all the attendant circumstances ; — in the former case, 
in order to award the right degree of punishment ; in the latter 
to give the Executive the opportunity of partially or wholly 
remitting the punishment inflicted. And this is a duty which 
all experienced and humane judges are always most anxious to 
discharge: knowing that, Summum Jus, aumma injuria; — that 
the rigour of the law is the very height of injustice. — Thus, in 
every point of view, I submit that the conduct of the Court is 
totally indefensible. 

I humbly venture to express a belief, that the entire Defence 
of Captain Douglas, evinced the tone of a man indignantly 
conscious of his innocence, and of having been most unfairly 
dealt with. He urged strenuously, but respectfully, on the 
Court, all such topics as it had thought proper to allow him 
to lay before it : and, even those were amply sufficient to 
have warranted an honourable acquittal. That Defence con- 
tained many points demanding the serious attention of the 
person conducting the prosecution : impugning, as it did, the 
very basis on which it was founded. The nature of the enquiry 
was one peculiarly calling upon the Deputy Judge-Advocate to 
explain and vindicate the principles on which he was proceeding, 
in fairness equally to the prisoner, and to the Court. Captain 
Douglas insisted strenuously that his accuser had lost sight of 
those principles of Oeneral and Military Law on which he 
believed that he had proved himself to have been acting through- 
out the transaction enquired into, and distinctly challenged that 
accuser to convict him, if he could, of error; — concluding by 
the assertion, that ''each of the last three instances of the charge^ 
sought to convert the mere ewercise of a right, into the breach 
of an imaginary duty" To the amazement, however, of Captain 
Douglas and of his friends, this challenge remained unanswered! 
He had called witnesses, and brought forward a series of 

important facts. He had a right to know whi^t view hin 

<^2 
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prosecutor would take of them; mnd, which was of infiniteljr 
greater importance, what view huprasecntor would instruct the' 
Court to take, of the £ACts and reasonings brought forward in 
support of the defence! ''It seldom happens that a defence 
takes place before a General Court Martial without the 
examination of witnesses ; a reply, therefore, almost invariablj 
follows the prisoner's address/' As soon, however, as 
Captain Douglas had handed in his Defence, after reading 
it to the Court, the Deputy Judge-Advocate rose, and 
after a brief whisper to the President, addressed the Court 
in these words: — ''Mr. President, as Captain Douglas haa 
imputed to Colonel Le Mesurier unfiumess and want of 
candour, I propose to call Major-Gteneral Bell in evidence/' 
After a momentary pause, the President ordered the Court to 
be cleared : on which Captain Douglas and his friends withdrew, 
with the spectators ; his prosecvdor remaining mth the Court, till 
it was re^opened,— simply to announce that it stood adjourned 
till the ensuing morning. On its re-assembling, Captain Douglas 
had risen to read a protest against the proposed proceedure 
of the Deputy Judge- Advocate ; at all events claiming the right, 
if Major-General Bell should be called, of freely cross-examining 
him ; when the Deputy Judge^Advooate, anticipating him, rose, 
and read from a written paper as follows :«*- 

" In consequence of the attempt made by Captain Douglas, 
hx his Defence, to show that he haa not been fairly or candidly 
dealt with by Col. Le Mesurier, his commanding officer in 
Aldemey, and that the present charge has therefore been brought 
against him, which would otherwise have had no existence, I think 
it my duty to bring forward evidence on the part of the prose- 
cution, to show whether Col. Le Mesurier's conduct towards 
Captain Douglas, in this affidr, was or was not marked with any 
unfairness or harshness/' 

The President immediately read, also from a written paper, as 
follows : — 

"The Court are of opinion that such evidence is needless; 
there being nothing before the Court whidk proves Colonel Le 
Mesurier' s conduct to have been characterised by unfairness 
towards Captain Douglas, with respect to any matter in the 
charge" 
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Oil the President handing the paper^ from which be had read« 
to the Deputy Judge-AdYooate, that gentleman resumed his seat. 
I ^[pected that he would then have risen and replied to the 
prisoner's Defenoe ; but to the astonishment of Captain Douglas 
and his friends^ the President announced to him that his further 
attendance would not be required^ unless he were sent for ; und 
ordered the Court to be cleared, that it might proceed to deli- 
berate I On this the prisoner and his firiends withdrew, leaving his 
prosecidar, — ike Deputy Judge-Advocate, — with the Court ! They 
remained with closed doors tiH a quarter to three» p.m., when 
th^ adjourned till ten, a.m., oa the ensuing morning. The Court 
finally broke up at half-past one, p.m., on the latter day ; and it 
was not till nearly yfve weeks afterwards, that Ci^tain Douglas 
receiTed the astounding and blighting intelligence that he had 
been found ouiltt, on eybut instan€s ot the charge, and— »^ 
Cashibkbd \ 

It is little to say that Captain Douglas, with all his friends, 
was astounded and horrified by such a calamitous and unlooked- 
Ibr Iresolt. When the &ct was communicated to me, who knew 
all the Court's proceedure^ it excited feelinge which, remem» 
bering that I am addressizi^ your Majesty, I cannot trust 
myself with even attempting to express, or describe. 

The Court, aftar finding Gaptaiu Douglas ^* Ouilty ^* on every 
(me of the four ** Instances'' of the charge, with the exception 
of one portion of one Instance, tiiought themselves justified in 
adding t^at '^ The Court are further of opinion, that all sueh 
conduct is unbecoming the diaracter of an officer, and a gentle- 
man." Why this was done, I profess not to know. It was a 
matter of mere supererogation; inasmuch as the Charge^ of 
which they had found him guilty, was exjHressly, *' For conduct 
unbecoming the character of an officer and a gentleman." 

But I would here again ask, why did not the Court declare 
its opinion, in this distinct and emphatic style, that the ''con- 
duct" which they had been ordered to investigate, was "scan- 
dalous and imrfamofusf" so as to justify their passing the 
sentence of cashiering, peremptorily applicable to such conduct? 
I have reflected long and anxiously on this important point of the 
case; and it appears to me that this singular and gratuitous 
re^iteration of that part of the words of Article 80, which 
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alone had been inserted in the Chai^e^ was designed to sliow^ 
at the leasts grave misgivings on the part of the Court, as to the 
conduct of Captain Douglas being " scandalous and infamous/' 
If this surmise be well founded, can there be a doubt that the 
Court should have acquitted? And this surmise would appear, 
as I venture to submit, justified by the following remarkable 
passage in the sentence — 

''The Court having passed a 'sentence upon the Prisoner, 
Captain Oeoi^e Douglas, of the 16th Begt., commensurate with 
the nature of the offences of which he has been found guilty, do 
respectfully recommend his case to the favourable consideration 
of Her Most Gracious Majesty, on account of the high character 
he has hitherto borne in the service/' 

If the " nature of the offence '' of which Captain Douglas 
" had been found guilty " — ^was really such as was " commen- 
surate with the sentence'' of cashiering, viz., ''scandalous 
and infamous" — I am utterly unable to comprehend how the 
Court could venture to " recommend his case to your Majesty's 
favourable consideration," on account of any degree of previous 
"high character," without subjecting themselves to the exceed- 
ingly stem rebuke of his Grace the Commander-in-Chief, on a 
recommendation to mercy of a General Court Martial in the Penin- 
sula, in 1818. " In the whole catalogue of military crimes it is 
scarcely possible to find one more enormous, or one more likely 
in its consequences to be injurious to the service, in any way in 
which injury can be done to it. I would beg the Court to 
reflect upon the infamy attaching to the character of Lieutenant 

, after the conviction of guilt, on such a charge, founded 

on such facts. Supposing His Boyal Highness the Prince Regent 
should attend to their recommendation, do the General Court 

Martial believe that the ofllcers of the would willingly 

associate with such a man ? Is there any regiment in the army, 
of which the officers would not deem it a disgrace to associate with 
him ? Is there an officer upon the General Court Martial who 
would not consider himself disgraced, if he were seen in company 
with him ? If this be true, I beg the General Court Martial to 
consider in what a situation they will place his Boyal Highness 
the Prince Regent, by their recommendation. His Royal High- 
ness nviil be called upon to pardon an officer for a crime so 
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infamous^ that neither the officers of the corps to which he 
belongs, nor those of any other regiment in the army, will 

associate with him I never will be instrumental in 

retaining in his Majesty^s service, as an officer, a person foand 
guilty of behaving 4n a scandalous, infamous manner, such as 
is unbecoming the character of an officer and a gentleman,^ and 
in forcing him into the society of officers, by whom, to associate 
with him would be deemed a disgrace/'* In the name of 
common charity, in the name of justice, I ask His Grace 
whether he would adopt this fearful language, in speaking of 
the conduct of Captain Douglas, even as it appeared to his 
Grace on the Proceedings of this Court Martial, but especially 
as it is presented to your Majesty in the foregoing pages ? If 
his Grace would not, I humbly ask, how then can the present 
destructive Finding, and sentence, stand f Yet your Majesty has 
been advised to " approve and confirm them;" and also, *'with 
reference to the recommendation of the Court, so far to extend 
your Majesty's gracious consideration to the Prisoner, as to 
sanction his receiving the value of his Commissions ! '' And 
his Grace the Commander-in-Chief, required to be informed 
'* of the day on which your Majesty's pleasure was made known to 
the Prisoner ; as, from the date thereof, he would cease to receive 
pay in your Majesty's Service:" leaving him thus blighted, 
ruined, and broken-hearted I His late brother officers have been 
even cautioned against associating with him, lest they should 
incur your Majesty's displeasure I 

As if to complete the series of unprecedented irregularities 
and illegalities exhibited by this unhappy case, I have yet one 
more to submit to your Majesty, and with astonishment, and irre- 
pressible indignation. Your Majesty had been graciously pleased, 
'^ so far to extend your gracious consideration to the prisoner, 
as to sanction his receiving Me value of his commissions.'^ Your 
Majesty's royal will and pleasure, herein, thus distinctly inti- 
mated, was, for a while disregarded ! — It was long before Mr. 
Douglas could be persuaded to avail himself of the gracious 
permission thus accorded to him. When, however, in justice 
to his family, and at the earnest instance of his friends, he did 
so, he was informed that a sum of two hundred poiunds had 

* Selections from the Despatches of the Duke of Wellington, No. 767. 
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been deducted from the value of his coimniBaions 1 And on faiii 
agents^ enquiring on the 6th December htst, into the i!eaBon of 
this deduction, they were informed at the War Office, that the 
sum in question had been witUield " to pay vor vhb ixpensbb 
OF HIS Tbi AL ! " It was not till after Mr. Douglas had twice 
applied on the subject to your Majesty's Secretary at War, on 
the 17th November, and the 1st December last^ to know '^by 
what authority he had ordered that Mr. Douglas should not 
receive the value of those commissions, but a sum short of it by 
two hundred pounds,^' that he received, on the 4th Decembcnr 
last, an answer informing him, simply, that the deduction would 
not be insisted upon! I apprehend that such a proceeding 
was unparalleled, — ^in every way unjustifiable, cruel, and even 
insulting. I cannot persuade myself that it was done with the 
sanction or even knowledge of the Commander-in-Chief, his 
Military Secretary, the Judge- Advocate Oeneral, or the Deputy 
Judge- Advocate General. To call on Mr. Douglas, blighted in 
fame and ruined in fortune, to pay the expenses of-^srcH a 
VEiAL I In which he was denied the rights of ev^i the vilest 
criminal in the country ! — 

^ Pndet hnc opprobria nobie — 
£t did potaiase, et non potuiflse refelli 1 " 

Betuming, however, to the main course of these proceedings, 
I think it necessary again to draw attention to the fact, that 
one officer acted throughout in the double capacity of Deputy 
Judge- Advocate, and prosecutor ; in the former, as the authori- 
tative adviser of the Court, in the latter, as the conductor of the 
vevy proceedings respecting which he thus advised. I humbly 
submit that these functions cannot be safely exercised by one 
and the same person, however scrupulously conscientious : 
that it is contrary to the genius and spirit of our jurispru- 
dence to blend such character and functions; and that this 
trial affords a painful exemplification of the unavoidable evils of 
doing so. Nor can it be toleraliedy that the advice so given, 
should be only privately given to the Court. The prisoner 
had a right to know, as also had his firiends and the public, 
what advice the Deputy Judge-Advocate gave the Court, on 
every oooasion, especially when the prisoner publidy took 
objections, with assigned reasons, to the Courtis proceedure. 
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I would respectfolij submit that the D^uty Judge-Advocato 
ought, on every oooasiou, to have publicly anuounoed his 
reasons for over-ruling such objectiaas, in order that the 
validity of those reasons might be questioned by him whom 
they so deeply concerned. But above all, when Captain 
Douglas had delivered hk Defence, it was surely incumbent 
on the prosecutor to have publicly replied to that defence. 
He ought to have openly assi^i^dhis reasons for difGmng 
from Captain Douglas, as to his construction o! the law appU^ 
cable to his case, and his view of the effect of such evidence 
as had been produced. He, aad his fiiends, and the public 
were, however, excluded &<Hn the Court, without the slightest 
intimation from the prosecutor and Deputy Judge- Advocate, 
as to his views of the prisoner's Defence : and on the former's 
being left alone with the Court, who cfoi tell what erroneous 
advice he, the pro$ecutor, may have unwittingly given the 
Court, as to the Defence of the prisoner? The Deputy Judge* 
Advocate may have told dbe Court, for aught I can say, that the 
General Ordar of the 3rd February, 1609, had no bearing on the 
case; that it was no longer military law: or was incorrectly stated 
in Simmons on Courts Martial. He may also have assured the 
Court, that all the points made by the prisoner were absurd 
and inrievant ; that every step taken by the Court had been 
correct; that all eviden/ce rejected, and admitted, had been 
rightly rejected and admitted; and that in his <^^inion the 
prisoner's defence was ridiculous, and unworthy of serious 
attention. And on such advice the Court may have acted 
implicitly ! And thus, with the best intentions on their part, 
and that of their oificial adviser. Captain Douglas may 
have been sacrificed. How different is all this proceedure 
firoan that of all your Majesty's other courts of justice 1 There, 
everything during the trial is done openly; every direction of 
the judge to the jury ; every question asked by the latter, and 
answered by the former; every interference and observa- 
tion of the prosecutor ; every objection started by counsel, on 
either side — ^is done with a proper publicity, affording every 
imaginable security for the attainment of complete, unques- 
tionable justice. The verdict is delivered in open court, axtd as 
soon as that verdict has been agreed upon ; putting an end to 
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flUBpense, and enabling him who deems himself a snflfbrer by 
the issue, to take immediate steps, if so advised, to procure a 
revision of the proceedings. But how is it, under the present 
state of military jurispmdence in this country, with an unfortu- 
nate officer tried by a Court Martial ? All is in portentous and 
miserable mystery from beginning to end. The verdict is given 
in secret, and under the seal of an oath to maintain secrecy ; — it 
is secretly carried up by the Deputy Judge- Advocate, whose 
advice may have conduced to, or ensured, that verdict, — and 
to whom ? — TO HIS OWN PRINCIPAL, who appointed him, and is 
responsible for the due performance of his deputy's duties ! 
The two functionaries privately consult together; — concur, 
doubtless, in their views; — the principal officially communi- 
cates, in private, his approval of the proceedings for which he 
is responsible, to the Commander-in-Chief; — the Commander- 
in-Chief acts on the advice thus given to him, and advises your 
Majesty in conformity with it ; — and after a long and sickening 
intervid, the wretched accused is simply informed of the blight- 
ing result, and that your Majesty has been advised to approve 
it I No opportunity having been offered him of seeing the record 
of the proceedings, to ascertain its correctness, till all is over : — 
it is kept from him for at least a quarter of a year, till he may 
have lost documents, or his witnesses may have died, gone 
abroad, or become otherwise incapacitated from giving evidence. 
If errors, even of the most destructive character, have been com- 
mitted, the unhappy accused has no opportunity of detecting them, 
and demonstrating to the Commander-in-Chief the unsoundness 
of the ground on which he is proceeding : — has no means of 
taking any step, before the military authorities have publicly 
and irrevocably committed themselves to a particular course, by 
advising your . Majesty to confirm the sentence. No opportu- 
nity is afforded him for obtaining a new trial, — ^which, indeed, 
is expressly prohibited by the Mutiny Act ! — I humbly ask, is 
not all this intolerable ? 

Thus was Captain Douglas kept in total ignorance of what 
was going on, from the 12th April till the moment when the fatal 
decision was communicated to him, on the 24th May I As soon 
as his stunned faculties admitted of their being addressed to 
his disastrous position, he took measures to bring before the 
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Commander-in-Chief the various objections which he was advised 
existed to the validity of the proceedings. On the 25th July 
last^ he presented a Memorial to the Commander-in-Chief^ 
necessarily drawn up in ignorance of the way in which the 
Deputy Judge- Advocate's record was framed^ but on the assump- 
tion that it was in every respect accurate ; and pointing out a 
great number of essential objections to the proceedings, — ^many 
of those which have been submitted to your Majesty in the 
foregoing pages. That Memorial was drawn up in the most 
respectful language; and thus commenced : — 

" 17, Chables* St&ebt, Hitxarkst, 
,, ^ ' ^ ''July 25th, IU9, 

'^My Lord Duke, 

^' I feel persuaded that your Grace is accessible to the 
voice of any one asking for justice ; and especially when it is the 
voice of a person who, like myself, has been suddenly struck 
down from the high position occupied by one bearing Her 
Majesty's commission, and having the honour, till lately, of 
serving under your Grace. I implore your attention to the 
statement of matters of serious moment, hitherto, perhaps, 
not known to you, which I have now the honour of laying 
before you ; in the confident hope of being able to satisfy your 
Grace, that my trial before the Court Martial, which has sen- 
tenced me to be cashiered, was not according to law, through 
errors, of course unintentional, on the part of the Court, but 
which most seriously impaired my means of making a full and 
proper defence. It is possible that neither your Grace's atten- 
tion, nor that of your oificial advisers, has been called to the 
defects which I am told, on high authority, exist in the conduct 
of the proceedings which have led to the unspeakable misery, 
disgrace, and degradation which I am now suffering. I shall 
proceed, with profound respect, to lay before you as concisely as 
possible, my reasons for hoping that you will deem it right to 
allow my unfortunate case to be re-considered. Those reasons 
are founded on my views of the proceedings, as laid before your 
Grace, in the Deputy Judge- Advocate's minutes ; on incidents 
of the trial which may not appear there ; and on circumstances 
of importance which have come to my knowledge since the 
decision of the Court was given." 
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The Memorial tSien went into to extended detail' aa to the 
fiicta of the caae^ and braughi forward distinctly and praminmtbf 
the inquest on Mrs. Riley and her iitfant, and the refusal of the 
Conrt to allow a single questimi to be put to Colonel Le Mesurier 
on the subject, which he thus prefaced : — 

'' I have now to bring before your Grace some circumstances 
of a grave character, into which the Court, as I am advised, 
illegally refused to allow me to enquire, though Ldeutenant- 
Colond Le Mesurier appeared as a witness for the prosecution 
against me. In my conscience, I believed, when before the Court 
Martial, and now believe, that if I had been allowed to explain, 
fiilly, my position with reference to lieutenant-Colonel Le 
Mesurier, all my own conduct would have assumed a totally 
different character from that which the finding and sentence 
have pronounced it to be. — I do not know whether the follow- 
ing facts have hitherto been brought under your Grace's 
notice." 

The Memorial thus concluded i^^ 

'^ Nevertheless a punishment is inflicted upon me which, if 
continued, will render life a burthen to me ; which blights every 
moment of my existence, and entails dishonour on tiiose who 
are to come after me, and bear my name ! I implore your 
Grace to take my case into your just and enlightened con- 
sideration, on the foregoing grounds, which I venture thus to 
recapitulate: — 

** I. — That no sufficient evidence was adduced before the Court, 
of my having knowingly told a falsehood; and that the Court 
have misconceived the true tendency of such evidence as was 
laid before them. 

'' II. — ^That even If the evidence were fer stronger tl»n it is, 
still if there remained any reasonable dmbt even, I was dearly 
entitled to the benefi.t of such a doubt, on the ground that such 
doubtful evidence is, in effect, no evidence at all. 

'' III. — ^That additional facts are adducible by me, still further 
to impeach the credit of the only witness brought in support of 
the charge of falsehood ; and I believe that I can adduce even 
more facts of this tendtocy than are above suggested. 

" IV. — That my established character for veracity and honour, 
as proved before the Court, ought to have countervailed the 
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mere word of a single witness^ who might be miataken ; and that 
Lieut.*Colonel Le Mesorier himself acknowledged me to be 
incapable of uttering wilful falsehood. 

'* V. — ^That the evidence of Renier was not obtained by lawful 
questions tending to develope the real factSj as alone they ought 
to have been brought before the Court. That leading questions 
were asked^ suggesting the answer ; that he was asked what he 
meant by what he had Maid to me^ which was altogether inad-i 
missible j that the words of the charge were read over to him 
immediately before giving his evidence ; tiiat^ notwithstanding, 
his evidence does not establish the charge; that there is no 
distinct and satisfactory proof what the question was to which 
I am charged with having replied in the negative, and that the 
negative itself, as set forth in the charge, is not proved by 
Benier ; that his evidence is opposed to all the probabilities of 
the case, and rendered of no value by the contradictions it 
received, and by the additional evidence above suggested, that 
be had given an answer altogether erroneous about the memo- 
randum which he said he had made. 

^' VI. — That the Court, in many instances, illegally excluded 
evidence tendered by me in my defence, such evidence being 
strictly relevant to the enquiry. 

" First — That the President of the Court refused to allow the 
extract from Simmons on Courts Martial, containing the 
General Order on which it had been proved that I was acting, 
to be read in evidence before the Court. 

'^ Second. — That the Court illegally told Lieut.*Colonel lie 
Meaurier that he was not bound to answer any questions tending 
to show his hostility towards me; such questions being abso<* 
lutely necessary to set my conduct in a right point of view 
before the Court. 

"Third. — That sanctioned by the Court, Lieut.TCQl<mel Le 
Mesurier refused to answer all questions having that tendenq^. 

" Fourth. — That the Court formally decided that there was no 
evidence to show Lieut.^Colonel Le Meaurier^s conduct towards 
me to have been marked by unfairness, after the Court itself 
had repeatedly refused .to allow me to place auch evidence 
before it. 

"Fifth. — ^That the facts which are above stated, and which 
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were ready to be laid before the Qourt^ amount to conclusive 
eyidence of Bucb unfaimera, and also Batisfactorily explain the 
reasons on which I acted with reference to seyeral important 
parts of the charge. 

" Sixth. — ^That the Court not only permitted Lieut.-Colonel 
Le Mesurier to refiise to answer questions tending to show 
unfiedmess and hostility^ and to explain my real motives and 
intentions, but also refused even to allow me to put to him many 
important questions of that character, and thereby deprived me 
of the means of properly defending myself. 

** Seventh. — ^That the Court refused to allow me to establish 
the fact that I did not shoot the bullock, and that I knew 
nothing about it; such evidence being most material and 
conclusiye, in the enquiry before the Court. 

** Eighth. — ^That the Coart refused to allow me to offer evidence 
to show that the bullock was not, in fact, shot at all. 

*^ Ninth. — That the Court, in particolar, refused to allow me to 
examine Mr. Bisset to such facts, and stopped him while in the 
act of giving evidence directly relevant to the last eount of the 
charge. 

'' Tenth. — ^That by such conduct of the Court, I could not know, 
when framing my defence, nor do I now know, whether the Court 
proceeded on the belief that I shot, or was concerned in shoot- 
ing, the bullock, and therefore had a strong motive for both 
telling the falsehood to Renier, and intending and endeavouring 
to make the concealments mentioned in the last three instances 
of the charge. 

'^ Eleventh. — That the Court persisted, after objection made, 
in asking Lieut.-Colonel Le Mesurier his belief whether I knew 
the object with which the Court of Enquiry was sitting; and 
after I had directly challenged him as the getter-up of the 
proceedings. 

" Twelfth.— That the Court persisted, after objection made, in 
asking two witnesses the tendency of proceedings, which were 
proved to have been in writing, and which, being before the 
Court, would have spoken for themselves. 

*' Thirteenth. — ^That if the Court had received the evidence 
which I tendered, and which they rejected, I should have 
materially varied my defence. 
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'' VII. — ^That the prosecutor never showed any duty incumbent 
on me to have made the acknowledgments before the Civil and 
Military Courts^ with the omission and neglect of which I am 
charged in the second instance, though in my defence I chal- 
lenged him to do so. 

'^YIII. — ^That it was not shown that in respect of such omission 
and neglect I had been guilty of any military offence ; whereas 
I showed that / believed at the time I had a right so to omit and 
neglect, and, in fact, had such right, by virtue of the Gteneral 
Order of the 3rd July, 1809. 

" IX. — That the ' intentions' and / endeavours' to conceal the 
fact that I had been firing on the 5th of January last, alleged in 
the last three instances of the charge, ai*e not established by 
the evidence so far as it was received by the Court, and would 
have been disproved if the evidence offered by me had not 
been rejected. 

" X. — ^That it is not shown that I had the knowledge of the 
objects with which the Civil and Military Courts were sitting, as 
alleged in the second instance of the charge; and such know- 
ledge was, on the contrary, negatived before the Court by the 
evidence. 

" XI. — ^That the facts above mentioned, with reference to the 
two privates who were contemplating coming forward to give 
false evidence to convict me, in order to obtain the reward of 
20/., are such as tend to justify the caution with which I was 
acting. 

"XII. — ^That the essential nature of the enquiry was one 
concerning motive and intention; that only guilty motive 
and intention constitute crime : and that a great body of 
evidence bearing directly on these points, was rejected by the 
Court. 

" XIII. — That the finding of the Court is not justified by the 
true tendency of the evidence before the Court. 

^'XIY. — That even assuming that there was a reasonable doubt 
as to the intentions and endeavours charged in the last three 
instances of the charge, the Court should not have convicted. 

"XY. — That even admitting my conduct in respect of the last 
three instances of the charge to have been injudicious and cen- 
surable, the punishment awarded by the Court is inordinately 
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weweie, sod mofe tlum oommensimle with flie definqaeiicy, 
and due only in TespecC of oondnci whidi is scandalofs and 

''For all the foregoing reasons, and others which nu^ occur to 
yonr Grace, and with a yiew to the interests of jnstieey I earnestly 
entreat your Qnee to obtain Her Majesty's graoons sanction 
for a speedy reconsideration of ray case, with aTiewtomybeing 
relieved from the ignominions sentence nnder which I am at 
present suffering, and that I may have the happness and honour 
of being reinstated in Her Majesty's serrioe.^ 
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Rve weeks afterwards, the foUowing dry lacmic note from the 
Military Seoetaiy of the Commander-in-Oiief, was forwarded 
to Mr. Douglas — and is tiie only intimation which that irre- 
parably injured gentleman has recaTed,*-^on the snbject of his 
Memorial! — 

« Sib, 

'* I have to acknowledge the receipt of your letter of 
the 25th ultimo, with an enclosure addressed to Field Marshal 
the Duke of Wellington, purporting to contain a statement of 
matteirs of serious moment relative to your trial before the 
Court Martial, which sentenced you to be cashiered, concluding 
with a recapitulation of the several points thereof, comprised 
under fifteen distinct heads; and I am directed to acquaint you, 
that as the whole and every part of the proceedings of that Court 
Martial have [had] received the carefiil attention of the proper 
legal authority, prior to their being duly submitted to her Majesty, 
for approval and conftrmation, his Grace does not deem it expe- 
dient to adopt any measures for a reconsideration of your case, 
with the view of your being re-instated in her Majesty's service* 

'^ I have the honour to be. Sir, 

" Your obedient humble servant, 

" FiTZaOT SOMEBSXT." 

** To Oeobov DoUOLAg, £«4^^ 

*' fte,, ke,, Ste» 

I humbly hope that your Majesty will not deem meunreasonable 
or presumptuous, in questioning the propriety of such an answer. 



241 

under the circumstances of this miserable case, to Mr. Douglas. 
It contains no intimation that his Memorial had received con- 
sideration by any one I That it had been even submitted to the 
Commander-in-Chief; or to the late Judge- Advocate General; 
or his successor^ the present Judge-Advocate General ; or the 
Deputy Judge- Advocate General I It is consistent with the 
answer in question, — though I cannot believe such to be 
the &ct, — ^that the Memorial may have been thrown aside 
as altogether unworthy of notice I And the only reason as- 
signed as that of the Commander-in-Chief, for declining to 
enter into the matter, is — ^that the proceedings of the Court 
Martial had received the attention of the late Judge- Advocate 
General, b^ore hamng been submitted to your Majesty : so 
that had the fisusts and reasonings in the Memorial been 
infinitely stronger even than they were, and are, no account 
whatever could or would have been taken of them! Not- 
withstanding the unsatis£Eu;tory character of the answer, it 
is possible that Lord Fitzroy Somerset did not intend to 
intimate that the Memorial had not received consideration. 
I beg to ask, however, to whose consideration was it submitted ? 
To his Grace the Commander-in-Chief? Probably his Grace, 
if such were the case, with his Grace^s known deference to the 
law of the land, would refer the Memorial to the late Judge- 
Advocate General, as the gentleman reponsible for the advice 
on which his Grace had acted; but if this be so, I venture to 
enquire, whether anything can possibly be more unsatisfactory? 
It would be no appeal at all, or only ab eodem, ad eundem : to the 
very person who was already committed to a particular view of 
the case ; who was originally responsible for the proper institu- 
tion of the proceedings ; and the conduct of them by his own 
appointed Deputy ! For aught that Mr. Douglas can tell, these 
two gentlemen, the late Judge- Advocate General and the 
Deputy Judge- Advocate on the present occasion, have been the 
persons, and the only persons, to whom his Memorial may have 
been referred by the Commander-in-Chief! And neither Mr. 
Douglas, nor any of his friends, may ever be able to learn what 
advice has been tendered, on the subject of that Menlloriali 
by the late Judge- Advocate General, to the Commander-in- 
Chief I That gentleman, with little or perhaps no experience of 
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the proceedore in Cloiirts of Criminal jurisdiction, may have 
honestly conceived^ and so advised his Ghrace, that all the objec- 
tions pointed out in the Memorial^ are untenable and idle ; that 
the trial was conducted most satisfactorily throughout, in strict 
accordance with his notion of the law of the land ; and so as to 
haye ensured the administration of justice ! But however this may 
be, Mr. Douglas, the person so vitally affected, is at this moment 
in total ignorance on all these matters ; knowing only one fright- 
ful fact, — that he is utterly ruined in fame and fortune, and ruined, 
— ^but for the hope of your Majesty^s gracious interference, — ^irre- 
trievably — ^in spite of his protest that he is suffering gross injus- 
tice! Such a state of things, I venture to assert, is altogether at 
variance with the whole scheme of British jurisprudence ; which 
affords almost unlimited facilities to all persons, in either civil 
or criminal cases, when supposing themselves aggrieved by a 
wrongful decision, to appeal against it, and bring it promptly 
and publicly under the consideration of a higher tribunal, and 
even carry it up to the highest judicial tribunal, the House of 
Lords. And beyond even all this, wherever the letter of the law 
is at variance with its spirit, your Majesty^s authority is con- 
tinually interposed to correct the error, equally in the case of 
the humblest sufferer from the miscarriage of legal proceedings, 
as of the most distinguished persons who have been prejudiced 
and injured by them. The benignant sceptre of your Majesty 
moves for but a moment, and the hardness of the law melfcs 
away, and disappears. How much of the time and labour of 
your Majesty's principal Secretary of State for the Home 
Department, is devoted to these anxious, responsible, and noble 
interpositions, is known to all who are concerned in watching 
the administration of criminal justice. Your Majesty recently 
gave your sanction to an act (Stat. 11 & 12 Vict. c. 78) affording 
great facilities for appeal, to persons convicted in any Criminal 
Court : who may now have any difficult matter of law arising at 
the trial, reserved for the public adjudication of five Judges of 
your Majesty's Superior Courts of Common Law, of whom three 
may consist of the Chiefs of each of those Courts ; who may 
hear and determine the question thus raised, and reverse, affirmy 
or amend any judgment already given, or avoid it, or make an. 
entry on the record that the party convicted ought not to have 
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been convicted^ or arrest the judgment. And the judgment of 
theae fiye Judges ''shall be delivered in open court^ after 
hearing counsel^ or the parties^ if either the prosecutor or the 
person convicted shall think it fit that the case shall be argued^ 
in like manner as the judgments of the Superior Courts of 
Common Law at Westminster^ or Dublin^ are now delivered/^* 
Thus ^^any'* person — be he high or low, convicted of "any 
treason, felony, or misdemeanor,^' — be the last never so trifling, 
may have an error of law promptly brought under the conside- 
ration of three of the highest Judges in the land, with two of 
their learned brethren ; while, as the administration of military 
law at present stands, a faithful officer of your Majesty may 
have his character bUghted, and his fortunes ruined, — a totally 
erroneous sentence worse than death passed upon him, — ^and he 
is without remedy or appeal ! For what is an appeal from one 
and the same man, — and that privately, — to himaejf? — ^To one 
single individual who may have totally misconceived both law and 
fiict, and be acting on reasons, whether right or wrong, shrouded 
from first to last in impenetrable mystery ! The mere recital of 
such facts appears appalling to all who are liable themselves, or 
have friends or relatives liable, any moment, to such proceedings ; 
and woidd appear to justify any exertion on the part of well- 
wishers to the Service, and of the public, to have a remedy 
provided for such evils, and that promptly. 
. It is an ancient and well-established rule of our law, that 
no man shall be twice vexed for the same cause : — a rule 
especially applicable to the administration of criminal law. 
When a man has once been indicted and acquitted, he 
cannot be a second time indicted for the same ofience. . Yet 
even this rule of law is made to give way, in the qv4i8i criminal 
case of an Information filed by your Majesty's Attorney-General 
for a breach of the revenue laws. In two recent instances, 
a defendant, who had been acquitted, was ordered to stand a 
second trial, because the Court saw that ''the verdict was in 
contravention of the law ; and that, whether the error had arisen 
from the misdirection of the judge, or a misapprehension of the 
law by the jury, or a desire on the part of the jury to take the 

* Sect. 3. 
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exposition of the law into their own bands/' This was decided 
by both Lord Lyndhurst, and the late Lord Abinger. * The 
latter noble and learned judge said^ in delivering judgment^ 
''It would be very mischievous to say that the Court has 
no power to grant a new trials however fit they might think 
the case for the discretion of a jury. If it were so^ there 
would be no use in having established rules of law ; because 
the jury might set them at defiance whenever they pleased^ and 
very probably they frequently would, were it once laid down 
that the Court cotQd not question their verdict/' But how 
much the more would this be done, if a defendant should 
happen to have been erroneously convicted ? In civil^ cases, 
verdicts are continually set aside, if they were against the 
evidence; or the weight of the evidence; or perverse; or when 
the judge has misdirected the jury; or wrongly admitted or 
rejected evidence; or if fresh evidence has been discovered since 
the trial ; or if the examination of a witness or witnesses had 
been improperly stopped : — ^in all these cases the Courts grant 
new trials as a matter of course, whenever they see that the 
justice and equity of the case require them so to do : and this 
they are peculiarly ready to do, where the question is one 
affecting characterj on which an unjust and degrading imputa* 
tion may otherwise be impressed indelibly. And, indeed. 
Heaven forbid that it should be otherwise ; that men's rights-— 
their properties, liberties, characters, lives — ^their dearest in- 
terests, and those of their families, should be sacrificed for ever, 
through a judge's or a jury's mistake as to either law, or facts ! 
Questions of this nature may, in civil cases, be raised at the 
trial; may be submitted to the full Court for its decision; may 
be questioned before the other two Courts in the Exchequer 
Chamber ; and the decision of this last tribunal taken up to the 
House of Lords, for its final decision as the ultimate Court of 
Appeal. — ^Yet here I have brought before your Majesty a case in 
which the most grievous errors of judgment were, as it is con- 
tended, committed by both the Court Martial, and the Deputy 
Judge- Advocate : errors of fact, errors of law; errors of substance, 

• Gregory v. Tut/h, 2 DowL P. C. 711. Same case, 1 G. M. & R. 310 ; and ne 
Attorney General v. Jtogers, 2 Dowl., N. S. 1087. 
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errors of form ; in which the verdict was contrary to the evidencei 
and the weight of the evidence ; where it is impossible not to 
attribute erroneous rulings to the Deputy Judge- Advocate; where 
evidence of vital importance to the accused has been rejected, 
and improper evidence received against him ; where fresh evi-^ 
dence has been obtained since the trial; and where witnesses were 
improperly stopped in giving evidence, and the prisoner continu* 
ally stopped in his examination : — ^here, I venture to repeat, is 
a case in which all such objections concur^ and have been respect^ 
fully and distinctly brought forward before the proper authorities 
since the trial, but in vain I And the Mutiny Act in terms 
prohibits any new trial, or the reception of additional evidence 
by the Court on revision,* equally whethrar the prisoner had been 
convicted, or acquitted. In civil cases, the Courts, justly anxious 
as they are to maintain, in its fuU efficacy, trial by jury, will 
order a second, and even a third, new trial, if satisfied that justice 
has not been done between the parties ; and this even after two 
concurring verdicts. Lord Mansfield expressly laid down this 
proposition nearly a century ago,t in a case in which he said 
that ^' a new trial must depend upon answering the ends of 
justice/' The Court of Common Fleas acted on this prin* 
ciple in the year 1843^ when presided over by that profound 
constitutional lawyer. Chief- Justice Tindal;| and^ after two 
verdicts for the defendant, ordered a third trial : his lordship 
saying, '' I have great reluctance in sending down any cause to 
a new trial, but cases may occur in which we cannot help feeU 
ing that justice has not been done;'' the late Mr. Justice 
Coltman adding, " The jury were, perhaps, misled by what tJiey 
may have tfiought the honesty of the case." And on a recent 
occasion, § the Court of Queen's Bench ordered a new trial 
where the verdict had been for nine or ten shillings only^ 
saying that the amount was immaterial, where there had been a 
misdirection of the judge to the jury : Mr. Justice Coleridge 
thus indicating the nature of the misdirection in that case : — 
^^It is a misdirection where the judge, in his summing up, 
speculates on a fsLct not in evidence, nor deducible from the 

• 10 & 11 Vict c. 11, 8. 18. t Qoodwm v. QiJtibcm^ i Burr., 2108. 

;:; Qibiw v. MwUceU 4 Mann. & Gr., 180. $ Haine v. Dtwey, 4 AdoL & Ell., 892. 
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CTTcarostances of the caae.^ So nobly jealous are our Courts 
on behalf of justice. What^ then^ must be said of such a case 
as that disclosed in the foregoing pages^ — of an erroneous deci- 
sion, destmctive in its effect, — hj an nnleamed and inexperienced 
Conrt, practically final and irreversible ? 

I beg leave to ask a solemn question of the person or per- 
sons responsible for the administration of justice, in the case 
of Captain Douglas, — ^be they who they may — equity lawyers, 
however consummately skilful in their own department, — 
or be they common lawyers practically familiar with the all- 
important subject under consideration. If the sentence of the 
Court had been Death, and the Court had pronounced that sen- 
tence, would the late Judge- Advocate General have deliberately 
advised the Commander-in-Chief, — and his Grace, your Majesty, 
in the face of all existing objections, that such sentence was 
just, — as warranted by the evidence and course of proceedings, — 
and recommended that sentence to be carried into effect ? I confi- 
dently assert, that an answer in the aflBrmative would shock every 
man in the empire who heard of its having been given, and 
could form a proper judgment concerning the grounds on which it 
had proceeded. If such affirmative answer were to be given by 
an equity lawyer, it would at once and for ever shut, to all such 
practitioners, the access to an office connected with the adminis- 
tration of criminal law. If the answer were in the negative^ then 
why is the present frightful and intolerable sentence allowed to 
stand ; — ^to a gentleman, — ^to a British officer, — worse, far, far 
worse than death I Better might it have been, as £eir as concerns 
this world only, if Captain Douglas had been at once ordered 
out and shot, than that he should have suffered what has 
befallen him ! Yes I and far better for jitstice ! Because the 
sacrifice of an innocent man, frightful as it is, would yet have 
changed a system, which, if administered as this Court Martial 
has administered military law, is intolerable, and a libel on the 
judicial institutions of the country. 

And again, — if the charge had been one of, for instance, 
cowardice in action,— of a cowardly disobedience of orders, — 
supported by such evidence only as that of Benier, — and Captain 
Douglas had been shot to death by sentence of a Court Martial ; 
and his bereaved and indignant Mends had afterwards disco- 
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vered^ independently of all other obje<;tions^ — such an OMisfiiioNi 
however accidental^ from the official record of the evidence^ as^ 
exists in the present instance^ — of a critical statement by the 
only witness : — ^in what language would the death of Captain 
Douglas have been spoken of? And^ above all^ if the Court had 
refused to receive legitimate evidence, repeatedly tendered, by 
Jiim, to exhibit all the circumstances of the case, and reveal the 
true motives by which he had been actuated ! 

As, indeed, the case of Captain Douglas at present stands, it 
appears to bear, in some respects, a signal resemblance to that 
of the unfortunate Admiral Byng, who was shot, by sentence of 
a Naval Court Martial, on the 28th February, 1757, and whose 
fate has shocked posterity. Lord Loughborough, Chief Justice 
of the Common Fleas in the year 1792, in delivering the cele- 
brated judgment of the Court, in a case already brought under 
your Majesty^s notice,* deliberately declared his opinion 
against the legality of that sentence. The Court Martial avowed, 
in their Finding, '^ the agony with which they had felt them- 
selves under a necessity of condemning a man to death, 
from the great severity of the 12th Article of War, part 
of which he fell under, and which admitted of no mitigation, 
even if the crime should be committed by an error of judgment ; 
and, therefore, for their own consciences^ sake, as well as in 
justice to the prisoner, they prayed in the most earnest manner 
the Lords of the Admiralty to recommend him to His Majesty's 
clemency .'' . The Lords of the Admiralty entertained doubts 
of the legality of the sentence ; and his Majesty King George 
the Second referred the question to the twelve Judges; who, 
however, unanimously decided that the sentence was legal : and, 
alas I Admiral Byng was accordingly ^^ shot to death V' Article 
12 of statute 22 Geo. 2, c. 33, s. 2, '^positively prescribed death, 
without any alternative left to the discretion of the Court, under 
any variation of circumstances,^' — as the Court itself recited in 
its sentence, — "to any person in the fleet, who, through cowardice^ 
negligence, or disaffection, should, in time of action, not do his 
utmost to destroy the ships of the French King, and assist such 
of his ships as were engaged.'' The Court found that '' Admiral 
Byng had shown no backwardness during the action I nor any 

* ChwiU V. Sir Charles Chndd, 2 Hen. B. 107, ante, p. 7. 
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mark of fear or confusion I but seemed to give bis orders coolly 
and distinctly^ and did not seem wanting in personal courage I 
and from otber circumstances the Court did not beliere that his 
misconduct arose from either cowardice, or disaffection; and 
therefore unanimously recommended him to mercy/' One of 
the Lords of the Admiralty — ^Admiral Forbes — ^m a truly noble 
declaration of his sentiments, in the form of a solemn protest, 
now on record, refused to sign the Warrant of Death, notwith*- 
standing the opinion of the Judges, — declaring that the " neg- 
ligence '' mentioned in the statute, was not to be implied from 
the decinon of the Court, otherwise they would not have 
acquitted him of " cowardice and disaffection/' It was therefore 
clear that the Court had really found him guilty of a mere error 
of judgment ; and for it he was shot to death 1 Well, therefore, 
might Lord Loughborough, thirty-five years afterwards, declare, 
though in superfluously guarded terms, ^^ the sentence in the 
case of an unfortunate Admiral, to have been certainly an inac^ 
curate one I " The voice of the whole country has ever since 
loudly condemned it as an act of judicial blindness and perverse 
folly, converted, by the crimes of faction — ^in refusing pardonr--- 
into an act of murder. Only thirteen years before Lord 
Loughborough thus condemned the s^itence in question, the 
legislature, yielding to the force of public opinion, by stat. 19 Geo. 
8, c. 17, s. 3, interfered to alter the statute under which that 
sentence had been pronounced twenty-two years previously. 
The former recited that '^ restraining the power of the Court 
Martial, to the inflicting of the punishment of death, in the 
several cases recited in the said clauses, might be attended 
with great hardship and inconvenience;'' and enacted that ^^it 
should be lawful for the Court Martial to pronounce sentence of 
death, or to inflict such other punishment, as the nature and 
degree of the office, should be found to deserve." Had such 
been the just provision of the statute in force when Admiral 
Byng was tried, he clearly would not have been sentenced to 
death; for, in the language of Admiral Forbes, ^'it was evident 
that, in the opinions and consciences of the Judges, he was not 
deserving of death."* What, however, would have been said, by 

♦ Charnock'8 Biog. Navalifl, voL iv., p. 72 ; and see Smollet's Htetory of England, 
for the period in question. 
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even the fellow-cotintrymen of Admiral Byng^-^-^esasperated 
though they were against him*^what would have been said by 
their blushing and indignant posterity^ if it could have been 
truly recorded^ that the Court had prevented him from offering 
ft full defence against the charge; — ^from laying before it facts 
which he solemnly assured them he deemed essential^ and which 
were essential^ to that defence ; from cross-examining a principal 
witness against him ; — ^and if the Lords of the Admiralty^ and 
his Majesty^ on all these facts having been brought distinctly 
under their notice, had — without even a formal or real refer- 
ence to judicial authority — answered simply, that they thought 
the decision of the Court correct, and sent down the Warrant 
for his execution? 

The crushing sentence on Captain Douglas does not disclose 
whether the Court, in awarding the penalty of cashiering 
peremptorily imposed by Article 80 of the Articles of War, 
deemed his conduct to have been '^scandalous and infamous ;^^ 
but, on the contrary, it may be consistent with the opinion of a 
majority of the Court — perhaps even of all the members of it — 
that his conduct was not scandalous and infunous, and would 
not warrant thdr so characterising it ; and even then the Court 
may have believed, and been so advised, that the penalty of 
cashiering was peremptorily inevitable I If this sentence had been 
remitted to them by the Commander-in-Chief, for the purpose 
of ascertaining whether they found the conduct oi Captain 
Douglas to be '' scandalous and in£Eunons,'' they might have 
answered in the negative; and if so, they could have awarded 
nether cashiering, nor any other sentence, since the Article gave 
them no option or alternative I What, th^i, could have followed, 
but an acquittal? The Court Martial, in the case of Admiral 
Byng, expressly referred to the Article under which he stood 
charged, and specifieally found such fiacts as enabled the tribunal 
to which their sentence would be referred, to judge of its pro- 
priety ; but is that so in the case of Captain Douglas ? For 
aught that any one but the members of the Court, and the 
Deputy Judge-Advocate, can tdl, all of whose lips are sealed by 
an oath of secrecy, such as the members of the Court Martial 
which condemned Admind Byng in vain besought the legislature 
to remove, in their case, — a majority of the members, when asked 
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by the Deputy Judge- Adyocate whether ^^ From the evidence 
they found the prisoner guilty^ or not guilty^ of the charge alleged 
against him ?^^ may have inquired — whether it was, in point of 
law, a charge of scandalous and infamous conduct? If the reply 
were in the negative, then I submit that they were misdirected : — 
if in the affirmative, then the majority may haye answered the 
Deputy Judge- Advocate in the negative : when it would become 
his duty to inform them, that they must acquit the prisoner. 
If he did not so direct them, but, on the contrary, that they 
must convict, and award cashiering alone ; — or that they might 
award any lesser punishment ; then also — and in either case — 
I submit that he advised them erroneously. In short, the 
prisoner has never had any opportunity of ascertaining the view 
which his prosectUar, on the Court being cleared, instructed the 
Court Martial to take of his conduct ! They may have been 
told, for example, that Benier's simple assertion on oath, was 
conclusive, against all presumptions and probabilities, since 
otherwise they would virtually find him guilty of perjury ! That 
the high character of the prisoner availed nothing against such 
a positive statement : — ^that if they believed it proved that the 
prisoner in point of &ct made the answer to Judge Gaudion, as 
alleged in the third Instifuice, — and abstained from making the 
acknowledgement, as alleged in the second Instance, — and wrote 
the letter mentioned in the last Instance, they must find the 
Charge proved, — and might, from such facts alone, iftfer all the 
" knowledge^' and ^^ intentions^' alleged and imputed in those 
respective instances I And that this had nothing to do with 
any motives by which the prisoner averred that he was 
infiuenced, — and that such topics in the defence, were intro- 
duced merely for the purpose of throwing dust into their eyes. 
When will it be discovered,^-or will it ever be discovered — what 
was the advice then secretly given by the Deputy Judge- Advocate, 
to the Court ? 

Again, if the Court were equally divided as to the Finding, 
it is the prevailing custom of the Army, that the prisoner 
should have had the benefit of an acquittal. Paribus sententiis 
reus absohitur, is a maxim of Roman law, acted on by Courts 
Martial.* There were fourteen members of the Court; and 

* Simmons on CourtB Martial, p. 276. 
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I apprehend that it is contrary to military law to hold that the 
President has^ in such a case^ a double vote. For all that 
Oaptain Douglas can tell^ the Court was equally divided as to a 
•verdict of guilty, on every one of the charges. Such it has 
been rumoured, was the fact*: but whether correctly or not, I 
have no means of ascertaining. That the Court was unanimofus^ 
none of its members, nor the Deputy Judge-Advocate, could 
declare : inasmuch as he and the members of the Court are 
sworn ** not to discover the vote or opinion of any particular 
member of the Court j^' and a statement that they were 
unanimous, would necessarily disclose the vote of every one; 
whereas all might with propriety say that the Court was not 
unanimous, — or even that it was equally divided ; for in neither 
instance could " the vote or opinion of any particular member*' 
have been '^ discovered,'^ nor any approach made to such a pro- 
hibited disclosure. Doubtless, however, all these gentlemen 
have deemed it right to preserve silence on the subject ; and 
all is mystery, as to the view which the Court took, and were 
instructed to take, of both law, and fact. If, instead of simply 
re-iterating the language used in the charge, the Court had 
declared that they were of ^' opinion that all such conduct was 
scandalotts and infamous I* their Finding would have been at least 
intelligible and consistent, and would have indicated that their 
minds had been applied, under proper guidance, to the true 
principles for regulating their decision. 

I humbly and earnestly submit to your Majesty, that in any 
case which may hereafter arise, the Judge-Advocate General shall 
be required to specify, in the charge, the Article of War under 
which it is framed, and to adopt the precise language of that 
Article, in order that the Court, and the accused, may have their 
attention pointed distinctly and fairly to the question intended 
to be submitted for examination, and decision. And in particular, 
that any charge founded on the 80th Article, shall — should the 
legislature permit it to continue in its present form — expressly 
designate the conduct impugned, as '^ scandalous and infamous,'' 
in order to apprise all concerned, of the enormity of the miscon^ 
duct meant to be imputed to the prisoner. I would also venture 
to suggest that an additional Article should be framed, to meet 
the case of conduct alleged to be ^^ unbecoming the character of 



262 

an officer and a gentleman/' though not amonnting to " scan- 
dalous and infamous;'^ and that^ in this latter case^ the Court 
should be given a discretion as to the punishment which they 
may deem the facts established to call for. Such an interpo^ 
sition of the legislature would beTonly in accordance with that 
which occurred in consequence of the recognised ^'hardship and 
inconvenience" in the case of the ill-fated Admiral Byng. 

Having made the above suggestions^- I request permission 
to offer some othersi the result of anxious consideration^ and a 
BUioere desire to promote the interests of justice, and the public 
service. The correction of any error proved to exist in our 
Military Jurisprudence, cannot but be a matter vitally con- 
cerning your Majesty as the Sovereign of these realms, and the 
public at large. Which of your Majesty^s subjects has not 
relations, or friends, in the Army and Navy? And any one of 
those relations or friends, — ^whether officers or soldiers, — ^may at 
at any time become the victim of fatally erroneous and illegal 
proceedings. There are no fewer than between six thousand 
AND SEVEN thousand COURTS MARTIAL held annually, the pro- 
ceedings of which affect the character, honour, liberty, and even 
Ufe, of those on whom they are held; and who may suffer ruinous 
injustice, unless — above all things — the rules of evidbncs are 
properly adhered to — equally in the case of officers, and soldiers. 
No true friend of either, can be more anxious to secure complete 
justice for one, than for the other: and well both know that such 
is the will of the gracious and glorious Sovereign whom they exult 
in serving !-^Tiie humble suggestions which follow, are the result 
of observations founded not on the present unhappy case alone, 
but on others which have from time to time been brought profes- 
sionally under my notice. A high authority—one to whom the 
laws of England are under imperishable obligations, — I mean 
Lord Brougham — has recently publicly recorded his opinion, 
that the proceedure of martial tribunals require reformation; 
and I believe myself justified in stating that his Lordship was 
induced to make this important declaration, by reafion of the 
proceedings which I have presumed thus to lay before your 
Mfgesty. They have occasioned almost universal dissatisfac- 
tion, and been most strongly condemned by those best able 
to form a judgment upon them. The existing system of our 
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military jurisprudence^ has^ indeed^ long been viewed with 
displeasure and distrust; and tlie time appears to have at 
length arrived for thoroughly revising it^ and bringing it into 
harmony with the advanced intelligence of the times. This 
may be done not only safely^ but most advantageously. No 
one is more strongly disposed than I am, to uphold, in all its 
integrity, military authority : but let all authority perish, that 
rests not on the solid foundations of truth and jtjstice. 



It is gravely questionable, whether the interests of the 
public service do not require the office of Judge-Advocate 
General, which is one entirely judicial, to be held by the same 
tenure as other judicial offices, — ^and be thereby rendered 
independent of political or other disturbing influences. The 
course of proceedure would then be consistent, uniform, and 
satisfactory. 

The Judge-Advocate General, and Deputy Judge* Advocate 
General, should be gentlemen of rank and station at the bar, 
whose practice has been in the Common Law Courts. 

The President of, at all events, every General Court Martial, 
should, wherever practicable, be the Judge Advocate, or Deputy 
Judge- Advocate General, or a Member of the bar, appointed 
pro hdc vice, of standing and experience, sufficient to ensure 
fitness for the discharge of such responsible duties. If it be 
deemed advisable, however, to continue an officer as President, 
then a gentleman qualified as above, should attend the Court, 
in the capacity of Assessor, or official adviser, to whom, in all 
matters of law, the Court should be bound to defer. 

No one should hereafter prepare, or be responsible, for Charges, 
and also officiate at the trial, as President or Assessor. 

Hereafter, no one should discharge, at the same time, the 
duties of Prosecutor, and Official Adviser of a Court Martial. 

Every General Court Martial should, when practicable, be 
attended by a sworn short-hand writer; who should be bound, 
immediately after the close of the Enquiry, to furnish a Copy of 
the evidence to the accused, on his demand^ and on his paying 
for it. 
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llie examination of witnesses should be vwd voce. 

These two alterations would at once ensure accuracy; greatly 
abridge the time at present occupied by Courts Martial; save 
expense to the accused^ and to the country; and prevent the incon- 
venience to the service^ occasioned by the absence from their duties 
of so many officers^ — ^fifteen in the present instance, — kept from 
their respective spheres of duty for so long a period. Captain 
Douglas's trial, which harassed him for sixteen days, need not 
have occupied two. At present, every question is first written 
down; then considered by the Deputy Judge-Advocate, and 
perhaps also by the President ; then read over to the witness ; 
then recorded by the Deputy Judge- Advocate ; then put to 
the witness; whose answer is in like manner' recorded. This 
insufferably wearisome and preposterous proceedure is calculated, 
by totally defeating the legitimate objects of cross-examination, 
to obstruct the development of truth. 

The prisoner should be allowed the free assistance of Counsel 
during his trial. 

All rulings of the President, or Deputy Judge- Advocate, on 
matters suggested by the Court, the prosecutor, or the accused, 
should be given openly, in the presence of the accused. 

The President, or Deputy Judge- Advocate, or Assessor, should 
sum up the case to the Court, openly: and if such duty should 
be performed by the Deputy Judge- Advocate, he should retire 
while the Court deliberates on its finding and sentence. 

In case of a conviction, the prisoner should be privately 
apprised thereof immediately, and be at liberty forthwith, as 
he may be advised, to offer any reasons for impeaching the 
validity of the proceedings; provided that such objections could 
not have been made at the trial, or were made, and over-ruled. 

In case of acquittal, the result should be communicated at 
once to the prisoner, and he shotdd be forthwith released from 
arrest and ordered to return to his duty, as is now the practice 
in the Navy. 

The 18th Section of the Mutiny Act, prohibiting a second 
trial of an officer or soldier, and more than one revision of the 
finding or sentence, and the reception of additional evidence on 
a revision, should be repealed, and power vested in the superior 
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authority to permit any of these things to be done once^ if 
justice should appear to require it. 

A Copy of the Judge- Advocate General's reasons for advising 
a confirmation of the Finding and Sentence^ should be furnished 
to the prisoner a reasonable time before they shall have been 
submitted for your Majesty's pleasure. 



One of many existing grievances, — and of surpassing unrea- 
sonableness and cruelty, — would be at once removed, if the 
above suggestions were to be carried into effect. As the Mutiny 
Act at present stands, and has long stood, all is sickening mystery 
and suspense to the unfortunate accused, for many weeks, — 
sometimes months ; and he is kept during all that time in arrest, — 
a marked, suspected man, — equally whether he be guilty, or in 
fact most honourably acquitted! A younger brother of the 
unfortunate gentleman whose case I have brought under your 
Majesty's notice in the preceding pages, — a young and deserving 
officer most anxious to acquit himself in all respects with 
credit, — was, to his astonishment, placed under arrest on the 
11th September last, and tried by a Court Martial on the 25th 
October last, for a series of supposed breaches of duty. He 
was acquitted of every one, on the 2nd November, but not 
informed of the result, nor released from arrest till the 19/A 
December; and though all the while innocent, and judicially 
declared such on the 2d November, he has been nevertheless 
kept in close arrest, in extreme anxiety and suspense; your 
Majesty having been thus deprived of his services for upwards of 
fourteen weeks ! He was thus seven weeks in arrest before, and 
seven weeks in arrest (tfter, an acquittal on every charge which 
it had been thought prudent to prefer against him ! — ^And if he 
should be disposed to ask for a copy of the official record of the 
proceedings, he will not be entitled to it till the month of 
February next, as the trial took place in Ireland. Had it 
occurred in the Mediterranean, or at Gibraltar, he must have 
waited for six months; and if elsewhere in your Majesty's 
dominions* than Great Britain, a whole year I 
That the foregoing alterations, or some of them, would confer 
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a boon upon the Bervice, I conscientioiulybelieve; and that snch is 
the opinion of those far better qnalified to jndge^ than the hnmble 
individnal who has offered snch suggestions^ I know. — Nearly 
forty years ago^ indeed, his Grace the Commander-in-chief, whfle 
pursuing his careier of glory in the Peninsula, gave official ex- 
pression to his views of the defective nature of ''the military 
jurisprudence of the country ; '^ adding, that '' the remedy for the 
evil was not quite so clear/' His Grace proceeded, however, to 
intimate his own enlightened views on the subject : declaring 
that ''the proceedings of a Court Martial must be founded on, in 
a great measure, and analogous to, the proceedings of the other 
courts of law/'* — It is of infinite importance, in every point of 
view, that the administration of military and naval justice should 
be placed on a sound basis; should be, in all respects, in all stages, 
open, unquestioned, unquestionable; that the utmost facilities 
should exist for correcting error ; and, above all, that no doubts 
should be entertained by any one unhappily ordered to be tried 
before a Court Martial, that he will stand in a court of jxtstice, 
which proceeds according to the "known and established laws 
of this realm ;'' and where, above all, he will find the great land- 
marks and beacons of the Law of Evidence, protecting every one 
from false accusation, religiously regarded. Were this, indeed, 
to be otherwise, it would be virtually' inscribing over the portals 
of the Horse Guards, to be gazed at with sunken eye and 
withered heart, those fearful words — 

** Yb who herb bbtbb I Lbatb all hops bbhihd ff 

Far otherwise, however, is it in this, our free and happy country I 
where errors in our system of judicature, have but to be clearly 
pointed out, to be promptly rectified. 

The army which serves your Majesty, is one radiant with 
glory, reflected from every quarter of the world. Its loyalty, 
its bravery, its honour, are equal, — and unsurpassed in the 
history of mankind. We regard it, as does your Majesty, with 

* SeleetioiiB from the Despatches and General Orders of the Duke of Wellington, 
No. 392. 
t « Laseiate ogni qiemnaa, toI, eh' intrate.'*->DANK, Jtrf^mo. 
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fond confidence and pride, and a lively anxiety to ensure its 
welfare. Great as is the distinction of entering your Majesty's 
service, of forming one in the resplendent phalanx which guards 
the throne of your Majesty, and the lives and liberties of their 
fellow-subjects, how fearful to be thrust from it, branded with 
ignominy ! But how far more fearful for any one to be thus 
dealt with, unjustly I To be stripped of his uniform, to be 
deprived of his sword, as unworthy ever again to appear in 
the one, or bear the other; and be yet conscious, with a proud 
but breaking heart, that he has done nothing to dishonour 
either, or deserving of his being banished from the service and 
presence of his Sovereign ! 

Gracious Sovereign ! suffer the humblest of your subjects to 
implore, yet once again, and finally, your Majesty's attention to 
the unfortunate gentleman who is the victim of these mistaken 
proceedings. Alas, what is to become of him, suddenly blighted 
in the bloom of his manhood ? What is he to do ? Whither is he 
to go ? What honourable walk of life is open to one driven firom 
the army, as guilty of scandalous and infamous conduct f His 
ancient lineage is now a burthen pressing him into the dust. 
How can he bear to think of those who have gone before him, — 
on those who are to come after him,—- on one whom he had fondly 
hoped to see his successor in your Majesty's service? God 
grant him fortitude to sustain him under the present crushing 
pressure of injustice I May he feel that the eye of his gracious 
Queen is upon it, and that as she can, so she will, remove it, 
before interference be too late ! Your Majesty has but to speak, 
— to utter the potent and glorious words, — Let bight be done ! 
— and his night will be turned into day; his wilderness rejoice 
and blossom as the rose. He will look mankind in the face, again ; 
and stand, with fond devotion, once more in the ranks of your 
Majesty's defenders, ready to shed his blood in your service. 
But the blood that runs in his veins, the blood that runs in our 
veins, is the blood of the Saxon and the Norman, and bounds 
there, intolerant of the mere approach of injustice — injustice 
which flies also from the radiant presence of our Queen. 

Suffer me at length. Most Gracious Sovereign, to withdraw 
from that presence, humbly hoping that by no inadvertence 
have I given your Majesty offence ; and that, in your Majesty's 

8 
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clement consideration^ honest intentions may atone for error of 
judgment. 

That God may long preserre your Majesty, to exhibit, as 
you have ever exhibited, before our loving eyes, the bright 
pattern of every public and private virtue, is the prayer o^ 

Tour Majesty's most dutiful and devoted. 
Most fnthful and obedient. 

Subject and Servant, 

SAMUEL WARREN. 

LoMSOR, Jahvakt 1800. 



APPENDIX 



COPY of the Charges, Findinff, Sentence, and Confirmation by 
the Queen, in the case of the Court-Martial on Captain 
George Dotiglas, IQth Regt. 

*<HoasB Guards^ 

'^ May 2Zy IS49. 

" Sir, 

" Field-Marshal the Commander-in-Chief, having had 
the honour to lay before Her Majesty the Queen, the proceed- 
ings of the General Court-Martial, holden at Fort George, 
Guernsey, on the 28th March, 1849, and continued by adjourn- 
ments until the 12th April following, for the trial of Captain 
George Douglas, 16th Regiment, who was arraigned npon the 
under-mentioned charge, viz. : — 

'^ For conduct unbecoming the character of an officer and a 
gentleman, in the following Instances : 

"1st. — For having, on or about the 8th January, 1849, when 
asked by constable Benier, in the Barracks at Longy, in 
Aldemey, whether he had any knowledge of the person or 
persons who had been firing ball on the ramparts of Longy 
Battery on the 5th January, 1849, — answered that he had no 
knowledge of such person or persons; whereas he, Captain 
Douglas well knew, at the time he so made that answer, that 
he himself had been firing ball on the said ramparts on the 
said 5th January, 1849. 

" 2nd, — For having, at the Civil Court at Aldemey, on the 
9th January, 1849, and before a Military Court of Enquiry, in 
the same place, on the 16th and 16th February, 1849, and from 
the said 9th January till the 16th February, 1849, omitted, and 
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neglected^ and refused, to acknowledge that he. Captain Douglas, 
had, on the 6th January, 1849, been practising baU-firing on 
the ramparts of Longy Battery, in the said Island, thereby 
intending to conceal the fact that he. Captain Douglas, had 
been so practising ball-firing on the said ramparts; although 
he. Captain Douglas, knew that the said Civil and Military 
Courts were engaged on the said 9th January and the said 
15th and 16th February, 1849, respectively as aforesaid, in 
prosecuting an investigation as to the cause of the death of a 
bullock, supposed to have been shot near the said ramparts on 
the said 5th January, and that' one of the objects of enquiry in 
such investigation was to ascertain who it was that was or were 
using fire-arms on the said ramparts on such day^ and especially 
whether it was Captain Douglas who was using fire-arms on the 
said ramparts. 

^' 8rd. — For having, on or about the said 9th January, 1849, 
at Aldemey aforesaid, when asked by Mr. Gaudion, the Judge 
of the said Island of Aldemey, with a view of ascertaining 
whether he. Captain Douglas, had been pmctiging ball-firing on 
the said ramparts, how he accounted fbr the ' Times ' London 
newspaper, to the address of hiin. Captain Douglas, being found 
on the ground (meaning the said ramparts of Longy Battery), 
answered evasively, ^tkat lie (Captain Douglas) could not be 
accountable for newspapers in his name;' adding, 'that his 
papers travelled thi*ough the Barracks^ and even in the town' 
— ^he. Captain Douglas, at the same time knowing, and having 
afterwards stated, that he had, on the day in question, placed a 
newspaper against the wall of the said ramparts, in order to 
make a potato, which he had used as a mark to shoot at, more 
distinctly visible, and intending, by such evasive answer, to 
conceal the fact that he had been practising baU-firing on the 
said ramparts on the said 5th January. 

"4th. — For having, on or about the 11th February, 1849, at 
the said Island of Aldemey, addressed a letter to the Town- 
Major of Aldemey, with the apparent inteidtion of explaining 
his conduct with tefelrence to certain paragraphs in newspapers 
respecting him. Captain Douglas, and also in reference to the 
enquiry prosecuted in the Civil Court of Alderney, as to the 
cause of the death of the bullock near the said ramparts, and as 
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to who were discharging fire-arms on or near the said ramparts 
on the 5th January^ and especially whether Captain Douglas 
had discharged fire-arms on or near the ramparts on that day ; 
in which letter he, Captain Douglas^ failed and omitted to state 
whether he had or had not discharged fire-arms on or near the 
said ramparts on that day; but^ on the contrary, by various 
evasive passages in such letter, suggesting that other persons 
than himself had been discharging fire-arms on or near the said 
ramparts on that day, endeavoured further to conceal the fact 
that he. Captain Douglas, had been practising ball-firing on the 
said ramparts on that day/^ 

Upon which charge the Court came to the following 
decision : — 

^'The Court having maturely weighed and considered the 
evidence in support of the Prosecution, together with what the 
prisoner has urged in his defence, are of opinion — 

" That, with regard to the First Instance of the charge, he 
(Captain George Douglas, of the 16th Regiment) is Guilty. 

" That, with regard to the Second Instance of the charge, he 
Captain George Douglas, of the 16th Regiment, is Guilty , with 
the exception of the words ' and refused / and also, the words, 
^ and especially whether it was Captain Douglas who was using 
fire-arms on the said Ramparts,^ — of which portion of this 
instance of the charge, the Court do Acquit Captain Douglas. 

" That, with regard to the Third Instance of the charge, he. 
Captain George Douglas, of the 16th Regiment, is Guilty. 

*' That, with regard to the Fourth Instance of the charge, he. 
Captain George Douglas, of the 16th Regiment, is Guilty. 

^' The Court are further of opinion, that all such conduct is 
unbecoming the character of an Officer and a gentleman. 

''The Court having found the Prisoner (Captain George 
Douglas, of the 16th Regiment) guilty of the charge preferred 
against him, with the exception of that portion of the second 
instance specified in their finding, do sentence him, (Captain 
George Douglas, of the 16th Regiment) to be Cashiered. 

''The Court having passed a sentence upon the Prisoner, 
Captain George Douglas, of the 16th Regiment, commensurate 
with the nature of the offences of which he has been found 
gnilty, do respectfully recommend his case to the favourable 
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consideration of Her Most Gracious Majesty, on account of 
the high character he has hitherto borne in the service. 

^'I have his Grace's directions to acquaint you, that Her 
Majesty was pleased to approve and confirm the finding, and 
sentence of the Court. 

" Her Majesty was further pleased, with reference to the 
recommendation of the Court, so far to extend Her gracious 
consideration to the Prisoner, as to sanction his receiving the 
value of his Commissions. 

" You wiD, therefore, be pleased to acquaint me, for the Duke 
of Wellington's information, with the day on which Her 
Majesty's pleasure is made known to the Prisoner, as from the 
date thereof he will cease to receive Pay in Her Majesty's 
Service. 

" I have the honor to be, Sir, 

" Your most obedient, humble servant, 

(Signed) ^'FITZROY SOMERSET." 

** To Major General Bell, 
** Ac, &c., &c. 
** Ouem$ey. 
« [True Copt.] 
<< John H. Baimbriqob, Lieut.-Col., Fort MajorV 

Received and communicated to the Prisoner, May 24th, 1849. 
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